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‘Subject: Proposal for amendments in the Scheduled Tiibes and
Other Traditional Forest Dwellers (Recognition of Forest
Rights) Bill, 2006 reported by the Joint Committee of

Parliament =
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j BACKGROUND

1.1 The Ministry of Tribal Affairs had introduced the Scheduled Tribes
(Recognition of Forest Rights) Bill, 2005 in the Lok Sabha on 13.12.2005 to
recognise and vest the forest rights and occupation in forest land in forest
dwelling Scheduled Tribes who have been residing in such forests for
generations but whose rights could not be recorded (Annexure — A -The Bil]

as introduced).

1.2 The Bill was referred to 2 Joint Committee of both the Houses of
Parliament for éxamination. The Joint Committee of Parliament, which
examined the Bill introduced in the Lok Sabha on 13.12.2005, presented its
report to the Lok Sabha on 23.5.2006, which was also laid on the Table of the
Rajya Sabha on the same day. The Joint Committee has made several major

amendments to the Bill introduced in the Lok Sabha and reported a revised

Bill titled “The Scheduled Tribes and Other Traditional Forest Dwellers
(Recognition of Forest Rights) Bill, 2006~ (Annexure — B -The Bill as

reported).

2. MAIN FEATURES OF THE SCHEDULED TRIBES' AND
OTHER TRADITIONAL FOREST DWELLERS
(RECOGNITION OF FOREST RIGHTS) BILL, 2006,
REPORTED BY THE JOINT COMMITTEE
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2.1.  The Joint Committee has made many major and minor changes in the

Bill. As regards the major changes, the Joint Committee has in brief inter alia -

®
(iii)
@)

)
(vi)
(vii)

(viii)
(ix)
(x)
(x1)

(xii)

expanded the scope of the Bill introduced in the Lok Sabha on
13.12.2005 and brought within its purview the non-tribals and
other traditional forest dwellers also;

extended the cut off date for recognition and vesting of forest
rights from 25.10.1980 to 13.12.2005 (the date of introduction
of the Bill in the Lok Sabha);

revised the ceiling of occupation of forest land for recognition
of forest rights from 2.5 hectares per nuclear family to the area

under actual occupation;

_renamed the core areas in the National Parks and Sanctuaries as

‘critical wildlife habitat’ and provided for conferring rights in
such critical wildlife habitats on regular basis, instead of
provisional basis; | |

added the definition of “community forest resource”;

exs)anded the definition of MFP to include stones, boulders,
slafes, fuel wood and right on community forest resources,
including timber, minerals, environmental and cultural services;
extended the right to minor forest produgé to further include
collection and transport of minor forest produce;

amplified the community rights to include entitlements of fish
and other water bodies; ‘

expanded the rights with respect to settlement of forest villages
to include old habitations, unsurveyed villages and other
villages in the forests; :
added a new clause relating to ‘Right of access to bio-diver;ity

and community right to intellectual property;

included a new right to in-situ rehabilitation;
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(xiii)

(xiv)

(xv)
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included the right. relating to Govemment providing for
diversion of férest land for the purpose of schools, hospitals,
etc. , '

amplified the definition of the term ‘Gram Sabha’:

made the ‘Gram Sabha the final authority for approving the
record of forest rigifts instead of the District Level Committee
and diluted the role of ihe Sub Divisional Level Committee by

* proposing that it act in an advisory capacity to the Gram Sabha:

(xvi)

(xvii)

~ (xviii)

(xix)

(xx)

(xxi)
(xxii)

(xxiii)

conferred new right to communities and individuals to return to
the original habitation if unsatisfied with the rehabilitation;
provided that no resettlement shall take place until facilities and
land allocation at the resettlement location are complete. Also
included a proviso that critical wildlife should not be diverted
by the State and Central Government for any other use;

made the=rights being heritable but not alienable or transferable
and in the absence of a heir, the hen’tab]e right shall pass on to
the next of kin;, 4
made the conferring. of the forest rights free of all
encumbrances and procedural requirements, including
clearance under the F CA, requirement of payment of NPV;
provided for the right of land to forest dwelling STs who can
estéb.lish that they were displaced from their -dwellings and
cultivation without 1land .compensa_tion due to State
development intervention and where the land has not been used
for the purpose for which it was acquired within five years of
the said acquisition;

deleted the ex'isﬁng Section on Offences and Penalties;
provided for previous publication of rules; and

provided for the number of members of the Sub Divisional
Level Committee, District Level Committee and the State

Level Monitoring Committee and the procedure to be followed.
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2.2.  The Ministry of Tribal Affairs has examined the changes made by the
Joint Committee in the Bill vintroduced in the Lok Sabha on 13.12.2005. A
statement indicating the differences between the Bill as introduced in the Lok
Sal)ha on 13.12.2005 and the Bill as reported by the Joint Committee along
with the stand of the Ministry of Tribal Affairs on each of the changes made

by the Joint Committee, is at Annexure — C. -

2.3.  The Ministry of Tribal Affairs felt that some of the changes made by
the Joint Committee, if accepted, would have far-reaching and adverse
consequences for the forest dwelling STs. Each of these major amendments
introduced by the JPC will individually have deleterious iml)act on STs. For
example, inclusion of non—tn’béls end other forest dwellers who came lo such
forests much later and who are more vocal and vocife;ous as compared to the
Scheduled Tribes would lead to a flurry of claims from all such non-tribals at
the cost of the orlginal forest dwelling STs, who would tend to be pushed out.
Similarly, making the cut off date for recognition and vesting of forcst rights
as recent’as 13.12.2005 would .enab.le the non-ln'bals and other traditional
forest dwellers to generate evidence in support of their claims over forest land
and all such people who have encroached land even very recently before
13.12.2005 will demand recegnition of their rights over such encroached land.
Removal of the ceiling of 2.5 hectares would encourz;ge the land mafia, fo'lf:est
contractors, pefsons engaged in business, etc. to grab as much land as possible

especially since evidence required to prove possession has to be only as recent

as 13.12.2005 and all final decisions regardirig vesting of forest rights,
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including land rights are to be taken by the Gram Sabha. The Scheduled Areas

where most of the forest viﬂages/forest_settlements‘ exist have a population

mix of wﬁich the scheduled tribes at ope time constituted more than 50%. The

States are required to protect the alienation of land belonginé to the scheduled

tribes and check inward migration of ﬂon—tribals to such scheduled areas.

Regulations to this effect ;axjst in most of- the Schedule V States. The

recognition of x;ghts of non-tribals and others in occupation of forest lands in

such tribal areas on the same footing as tribals would flave an adverse impact

on the population mix in such schéduled areas. Formally equating the STs

with the non-STs would amount to ﬁegating such profeption available to STs.

The designation of the Gram Sabha as the fmzil auth<;'rit.y for re:cording the

forest rights, that too of every forest ;1weller, not oﬁly STs, would make it a

“free for'all’ with possibility of claims being made over as much area of forest
'land as can be oc'i:upied and proof of occupation fabricated 1o get it approved
in the Gram Sabha. Such approval is not likely to be difﬁcult as the member

himself/herself will be a member of the Gram Sabha, and part of the deciding

authority. There are strong possibilities of i_ndividuals suppoﬁing one

-another’s claims iﬁ the Gram Sabha, as oral evidénée is also one of the
evidences made acceptable in the Bill as reported. The combined impact of all

the éhanges would be exponential in nature and would not be undoing gile

historical injustice done to the forest dwelling Schéduled Tribes over !the

centuries, as was the original objective of the Bill as introduced.
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3. CONSTITUTION OF A GROUP OF MINISTERS (GoM) TO
CONSIDER ISSUES RELATING TO THE SCHEDULED
TRIBES (RECOGNITION OF FOREST RIGHTS) BILL, 2005

3.1 The Cabinet in its ‘meeting held on 1.12.2005, while approving the
draft Scheduled Tribes (Recognition of Forest Rights) Bill, 2005, formulated
by the Ministry, had also decided ihat a Group of Ministers be constituted to
(a) harmonise the issugs brought up duri_ng discussions in the Cabinet; and (b)

consider oﬁicigl amendments to the Bill.

4. ‘DISCUSSIONS' IN THE MEETINGS OF THE GoM ON THE
SCHEDULED TRIBES (RECOGNITION OF FOREST RIGHTS)
BILL HELD. ON 20.7.2006 AND 13.11.2006

4.1 .'Eh.e {neetings of the Group of Ministers to consider the issues relating
_ to the Schéduled Tribes (Recognition of Forest Rights) Bill, 2005, were held
on 20.7.2006 and 13.11.2006 under the chairmanship of Shri Pranab
Mukherjee, the then Minister for Defence and now Minister for External
Affairs. The stand of the M'inistry of Tribal Affairs on each of the changes
made by ghe Joint Comr_ﬁittee of Parliament on the Bill, as in Annexure-C, was
placed before the GoM. The stand W;IS that while many of the changes made
‘by the Joint Committee of Parliament were broadly acceptable to thc Ministry
of Tribal Affairs.with some modifications, the following major changes were
inter alia not acceptable as they were considered to be against the purpose for
which Bill was introduced and thereby against the interests of the Scheduled

Tribes and the environment:-
i Expansion of the scope of the Bill to cover non- -tribals and

other forest dwellers;

i1) Change of cut off-date 25.10.1980 for recognition of forest
rights; :

iiij - Revision of the celhng of 2.5 hectares of occupation of forest
land;
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1v) Gram Sabha as the fmal authonty for approving the forest
rights; and

V) Expansion of the definition of “Minor Forest Produce” to
include stones, slates, boulders, fuel wood, timber, minerals,
efc.

5, R_ECOMMENDATI_ONS OF THE GoM

5.1 After détailed discussions in the meetings of the GoM, the following

was decided to be recommended to the Cabinet :

() The Bill should be réstricted to forest dwelling Scheduled
Tribes only, and a separate Bill could be introduced for non-
tribal forest dwellers. |

(i1) The cut off date of 13.12.2005 as recommended by the Joint
Parliamentary Committee be accepted.:

(iii)  The ceiling of 2.5 hectares of occupation of land could he
rajsed to 4 hectares or actual possession whichever is lower.

(iv) Tﬁe Gram Sabha could not be made the final authority for

‘ approving the forest rights. However the composition of the

~ Committees at each level could be expanded to include one

male and one female ST representative of the Panchayatl Raj
mstltutlons at the apprapriate level.

(v) The term minor forest produce’ should not include stones,
slates and boulders as suggested by the JPC as that might mean
giving rights over miﬁerals. ;

(vi)  The right of ownership access to use or dispose of minor fo,i':"est
produce should not be expanded to cover the right of tranéport

of minor forest produce.

5.2, The GoM also decided that the Mmlstry of Tribal Affairs would take

further action for revising the Blll on the basis of the reasoning and the stand
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as given against each change as suggested in the Annexure-C of this note and
accordingly prepare clause-by clause amendments in consultation with the
Ministry of Law & Justice for taking Cabinet’s approval for its introduction in

the ongoing session of the Parliament..

5.3.  In the second meeting of the GoM held on 1'3;11.2006, the Secretary,
Ministry of Panchayati Raj had expressed their éoncems on the stand of the
Ministry of Tribal Affairs in-which Ministry of Tribal Affairs had not agreed
to Acertain chanées made by the Joint Committee of Parliament while reporting
the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of
Forest Rights) Bill, 2006. The Chairman of the GoM directed the Secretary,
Ministry of Panchayati Raj to send their suggestions to the Ministry of Tribal

- Affairs and the Secretary, Ministry of Tribal Affairs, to look into these
concerns while preparing clause-wise amendments for considératien of the
Cabinct. Copies of the minutes of the mccting of the GoM hcld:(;n. 20.7.2006
and 13.11.2006 are at Annexures - D & K respectively.

5.4.  Asper the directions of the Chairman of the GoM, a meeting was held
in the chamber 6f Secretary, Ministry of Panchayati Raj on 24.11.2006 to
address the concems raised by that Ministry and to take a view on each ;)f
them for incorporation in the Bill. The position with respect of each of the 12
issues raised by the Ministry of Panchayati Raj is indicated in the statement at

Annexure-F. Perusal of the staternent would reveal that except the issues at

S.No/% ; 9 and 10 of Annexure-F relating tOW&%&mﬁiﬂ@d—

around™-in-the-definitiomof-“forest-dwelling ~S-ched-uled~il‘+ibes33;~inqlu§ien«ef
the words “and “other” iii" Section4(5)- of -the ‘Bilk;-recognition..of  shifting
cultivation as a forest -rigl}gﬂle provision of fair minimum support pri'ce_v"'for
MFPs and making Govemme‘nt responsible for ensuring that the- benefits
arising out of exploration, exploitation and use of m;toural resources are not
denied to FDSTs respectively, all the remaining ?’}\issues have either been
dropped, already covered in the Bill:or have been incorporated by suitably

amending the relevant Sections.
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5.5.  As regards the provision of fair minimum support price, it was pointed
out that the Ministry of Tribal Affairs fully supports the concern that MSP for
MFP should be provided but this was a matter of policy: and could not be made
a part of the forest right through legislation under consideration. The policy
relating to minimum support pn'cé has to be govemned through executing
instructions, keeping in view the number and the nature of MFPs in different
States, the mechanism available for ‘their procurement, value addition and
disposal, the level of minimum sup'port_pn'ce which the States could provide,
etc. It was further explained that tile PESA Act already provided for
mandatory recommendation of the Gram Sabhas or Panchayats at the
éppropriate level prior to grant of prospecting licence or mining lease and
grant of concession for the exploitation of minor minerals in the Scheduled
‘Areas. The Bill is not overriding that provision-of PESA. Theé Ministry of
Panchayati Raj were,-however, not agreeable to the stand of the Ministry of
Tribal Affairs on these two issues and it was decided that they may, if
necessary, further convey their viewpoint in the meeting of the Cabinet for

appropriate decision.

6. NOTICE TO BE MOVED IN THE PARLIAMENT FOR
ADOPTION OF THE MOTION TO AMEND THE SCHEDULED
TRIBES & OTHER TRADITIONAL FOREST DWELLERS
(RECOGNITION OF FOREST RIGHTS) BILL, 2006, AS
REPORTED BY THE JOINT COMMITTEE

6.1 On the basis of the reasoning and the stand of the Ministry of Tribal
Affairs as given against each change in Annexure C and to give effect to ;ihe
recommendations of the GoM and the decisions taken in the meeting with the
Ministry of Panchayati Raj, the Ministry of Tribal Affairs proposes to move
the notice of amendments to amend the Scheduled Tribes & Other Traditional

Forest Dwellers (Recognition of Forest Rights) Bill, 2006 as reported by the
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Joint Committee of the Parliament, on the basis of the following main changgs

which are Agreeable and Not Agreeable as summarized below -

I Changes which are AGREEABLE as such or with minor changes —

L.

2,

6.

R ]
7

Definition of ‘community forest resource’ [Section 2(a)]

Rename the core areas as “critical wildlife habitat’. This should be
determined by an Expert Committee constituted by the Ministry of
Environment & Forests with a representative of the Ministry of
Tribal Affairs [Section 2(b)]

Revision of the definition of the term “forest dwelling Scheduled
Tribes™ to include such members or community of the Scheduled

" Tribes who depend on the forests or forest lands inside the forests

for their bona fide livelihood needs even if they are not staying
inside the forests but residing nearby [Section 2(c)]

Amplifying the definition of Gram Sabha [Section 2(g)]. However,
the “Explanation: to Section 2(g) is not necessary as it has the
effect of extending provisions of the PESA, Act to non-Scheduled
Areas, where “village” would have different meanings under
different State Acts relating to Panchayati Raj.

Extension of right to collect, use and dispose of MFP, which has
been traditionally collected within or outside village boundaries.
[Section 3(1)(c)]

Amplification of community rights to include entitlements of fish
and other water bodies [Section 3 (1 )(d)]

. Expansion of the right with respect to settlement of forest villages

to include old habitations, unsurveyed villages and other villages in
the forests [Section 3(h)] The word “conversion” would, however,
need to be added after the words “nights of settlement™.

Addition of new clause ‘right of access to bio-diversity and
community right to intellectual property” [Section 3(k)]

Addition of the right to in situ rehabilitation including alternative
land in the event of illegal eviction or displacement from forest
land of any description without receiving legal entitlement to
rehabilitation. This could be acceptable in case of forest dwelling
Scheduled Tribes displaced prior to the cut off date of 13.12.2005,
as accepted by the GoM. [Section 3 (1) (m)]
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14.

15.

16.

17.

18.

19.
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Inclusion of the new right allowing for diversion of forest land for
creation of basic infrastructure in the habitations within the forests.
This is acceptable subject to felling of trees not exceeding 75 trees
“per hectare”, instead of “per project”. [Section 3 ()]

Conferment of rights in critical wildlife habitats of National Parks
and Sanctuaries. This is acceptable subject to certain deéletions of-

provision for consultation and with independent ecological and
social scientist familiar with the area and consent of all the right
holders as in clause 4(2), 4(2)(b), 4(2)(c) and 4(2)(e). [Section
4(2)] :

No settlement of the forest right holders shall take place without
preparation and communication of resettlement package for
secured livelihood and informed consent of the Gram Sabha.
[Section 4(2)(d) and Section 4(2)(e))

No resettlement shall take place until facilities and land allocation
at the resettlement location are complete. Also a proviso that
criticat Wwild life habitat should not be diverted by the State and
Central-G(')\{emment for.any other use. [Section 4(2)(H)

Changing the cut off date from 25.10:1980 to 13.12.2005, as
decided by the GoM. [Section 4(3)]

Rjghgéé being heritable but not alienable or transferable and in the
absence of a heir, the heritable right shall pass on to the next of kin
[Section 4(4)]

Partly agree that no member of a forest- dwelling Scheduled Tribe
shall be evicted or removed from forest land under his occupation
till the recognition and verification procedure is complete. [Section

4(5)] .

Forest rights shall be conferred free of all encumbrances and
procedural requirements, including clearance under the FCA.,
requirement of payment of NPV [Section 4(9)]

’ Right of land to forest dwelling STs who can establish that thev

were displaced from their-dwellings and cultivation without land
compensation due to State development intervention and where the
land has not been used for the purpose for which it was acquired
within five years of the said acquisition [Section 4(10)]

Empowerment of the holder of any forest right, Gram Sabha and
the village level institutions to protect the wildlife, forest. adjoining
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21.
22. -

23.

24. -
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catchment areas, water sources and preservation of the habitat of
the FDSTs from any destructive practices. [Section 5]

Deletion of the duties of the forest right holders as envisaged in the
Bill as introduced. [Section 5 of the Bill as introduced).

Deletion of existing Section on Offences and Penalties [Section 9]

Previous publication of rules [Section 16 (1)]

The number of members of the Sub Divisional Level Commiltee,

District Level Committee and the State Level Monitoring’
Committee and the procedure to be followed [Section 16 (1)(e)]

No amendment need be included in the notice for amendments with
respect to the additions and deletions effected by the Joint
Committee and agreed to by. the Ministry of Tribal Affairs as per
details in Annexure-C.

. Changes/which are NOT AGREEABLE are as follows: |

~
A. Major changes

1.

Inclusion of non-ST forest dwellers [Preamble. Section 1(1),
Section 2(0), Section 3, Section 4]

Removal of any ceiling of land to be vested. (The ceiling would be

- fixed at 4 hectares, as decided by the GoM) [Section 4 (6)].

-Gram Sabha as the compétcnt authority for approving the forest

rights. [Section 6(1)]

B. Consequential changegl- NOT AGREEABLE
7

1.

N

Revision of the definition of “forest dwelling Scheduled Tribes™ to
include the members or community of the Scheduled Tribes who
primarily reside in the close proximity of forests. However. Section
2(c) has been revised to cover those FDSTs who depend on forests
or forest lands for bona fide livelihood needs even if they are.not
staying inside forests. [Section 2 (c)]

Revision of the definition of “forest land” to mean land of any
description recorded or notified as .forest including unclassed

" forest. [Section 2 (d)]
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10.

11

12.

13.

14.
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" Revision of the definition of the term “minor forest produce™ to

include fuelwood and the like stones. slates and boulders, which’
may be interpreted to include minor and major minerals like
granite, marble, etc. The term “minor forest produce” can also not
include products from water bodies including fish weeds and the
like. Fish and products of water bodies are covered in
Section3(1)(d). [Section 2 (i)]

Addition of new category of persons, namely, “traditional forest
dweller” to mean any member or community that is residing in, or
in close proximity of the forest land and primarily dependent on
forest land or forest resources for their livelihood needs. [Section 2

(0)]

Change of the: definition of the term. “village™ to cover non-
Scheduled Areas. [Section 2(p)]

Inclusion of the words “that occur in forest land™ in the clause

relating to community rights [Section 3 (1) (b)]

Inclusion of right of transport of MFP in Section 3(1) (¢) -~ -*~

Inclusion of timber, minerals, environmental and cultural serwces
in the forest rights. [Section 3 (1) (i)]

Vesting of rights to include the lands occupied by the families of
forest dwelling Scheduled Tribes and other traditional forest
dwellers earlier or leased to them by the Forest Department and
taken away subsequently by the Forest Department or other
agencies. [Section 3 (2)]

Enlargement of the forest rights to guarantee general things, such
as, food, fibre, education, health, commumcation and the like.

- [Section 3(3)]

Provision relating to vestmg of equal rights in. the female members
of the Scheduled Tribes and other traditional forest dwellers as it is
already included in Section 4 (4). [Section 3 )]

Informed consent of all individuals to the resettlement and to the
package. [Section 4(2)(e)] .

Right of the community to their original habitation, if unsatisfied
with the rehabilitation. [Proviso to Section 4(2)(f)]

Section 4(7) becomes redundant due to deletion of clause 4(ii) of
the Bill as introduced from the Bill as reported.
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20.

21.

22.

23.

24.

25,
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Right to shifting cultivation, which is not specifically recognised as
a forest right [Section 4(8)] ‘

Giving full decision making powers to communities that partially
or fully practice shifting cultivation over land use or any land that
falls within the traditional boundaries or range of that commumty
" [Section 4(8)]

Deletion of the provisions relating to the duties and responsibilities
of holders of forest rights also for protection of wﬂdlee forest and
bxodlversuy, etc. [Section 5(1)]

Requiring the Government to ensure that harvested minor forest
produce is sold at fair minimum support price. [Section S_'(l) (e)]

Making the Government responsible for ensuring that the benefits
arising out of any explorations, exploitations and use of natural
resources are not denied and adequate compensation is given for
any damages caused by such activities. [Section 5 (2)]

The Government being made responsible for protecting the forest
rights of the FDSTs and other traditional forest dwellers and for

. prohibiting others from violating the provisions of the Act and

taking punitive action against them. [Section 5 (3)]

The Government being made responsible for protecting the right to
access of biodiversity and the community right to the intellectual
and traditional knowledge related to forest biodiversity and cultural
diversity. The right to blodlvers1ty, etc. is already provided under
Section 3(1) (k). [Section 5 (4)] - i

Non acquisition or diversion of forest land without prior intimation
and prior consent of Gram Sabha and the affected persons without
paying adequate and equal compensatlon and proper rehabilitation
[Section 5 (5)]

Authorities and Procedure for Vesting of Forest Rights [Secnons 6
(1) to 6 (12)]

- Provision relating. to constitution of one or more committees or

other institutions by the Gram Sabhas to consider matters that fall
" within the purview of the Gram Sabha. [Section 7]

In situ rehabilitation of ineligible and primarily forest dependent
encroachers through employment in afforestation or in other forest

‘based activities [Section 8]
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26.  The provision that the directions of the Central Govemnment to
every authority referred to in Chapter IV of the Bill shall be
consistent with the provisions of this Act and shall not result in the
curtailing or abrogation of any of the rights recognised under this
Act. [Sectlon 14]

27, The condition that the provisions of the Act shall prevail if the
provisions of any other law for the time being in force or any
decree, Judoement award or order of any Court are in
contravention to the provisions of the Act. [Section 15].

6.2. The M\i'nistry of Tribal Affairs has accordingly prepared the
amendment notice in consultation with the Ministry of Law & Justice
(Legislative Departiment) to give effect to the recommendations of the Group
of Ministers and the decisions taken in the meeting with the Ministry of
Panchayati Raj by amenciing the Scheduled Tribes and Other Traditional
Forest Dwellers (Recognition of Forest Rights) Brl] 2006 as reported by the
Joint Committee of Parliament, as the Scheduled Tribes (Recognmon of
Forest Rights) Bill. 2005 under the same title as was that of the Bill as
introduced in the Lok Sabha on 13.12.2005. A copy of the same is placed at
Annexure — G. This note has been seen and concurred by the Ministry of

Law & Justice (Department of Legal Affairs and Legislative Department).
7.~ CONSULTATION WITH OTHER MINISTRIES

7.1 The concerned Ministries/ Departments, namely, Ministries of
Environment & Forests, Panchayati Raj, Social Justice & Empowermem,-Law
& Justice (Department of Legal Affairs), etc. have participated in the meetings
of the GoM. They have been asked to submit their comments, suggestlons and

views on the proposed amendments during the meeting of the Cabinet.
8. APPROVAL OF THE CABINET

8.1 Approval of the Cabinet is solicited to accept the recommendations of

the Group of Ministers and the decisions taken in the meeting with Ministry of
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Panchayati Raj as given in para 5 of this Note and to move official
amendments (as placed in Annexure — G) in the Scheduled Tribes and Other
Tradition.al Forest Dwellers (Recogriiﬁon of Forest Rights) Bill, 2006, as
reported by the Joint Committee of Parliament with such modifications of

drafting nature as may be considered neceséary.

9 The Statement of Implementation Schedule in respect of the above

proposals has bgen given in the Appendix.

10.  This-Note has been approved by the Minister for Tribal Affairs.

Place: New Delhi ! (Ruchira Pant)
Date: November, 2006 Joint Secretary to the Government of India
Tele: 23383622
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- APPENDIX

Statement of Implementation Schedule -

Subject:

~ Proposal for amendments in the Scheduléd Tribes and

Other Traditional Forest Dwellers (Recognition of Forest

Rights) Bill, 2006 reported by the Joint Committee of

Parliament

A A B L o BN ¢
kkkkx

Gist of decis_ion's
requiring approval

Project benefits/results

implementation/
reporting to
Cabinet
Secretariat

the

- amendiment Notice to be

Approval to
moved in Parliament in
the ‘Scheduled Tribes and
Other Traditional Forest
Dwellers (Recognition of
Forest Rights) Bill, 2006,
reported: by. the Joint

Committee of Parliament,

The enactment of the Bill with
amendments would undo the historical
injustice by recognizing and vesting
the forest rights in the forest dwellihg
Scheduled Tribes who have been
residing there for generations and who
are integral to the very survival and
forest

sustainability of the

systems, but whose rights could not

eco- |

1. After approv%ﬁ
of the Cabinel.
action will be
taken to move
the
Amendment
Notice - - in

Parliament.

2. A copy of the

Time schedule for

at Annexure-G. be recorded. This would also said Notice
strengthen the conservation regime by’ will be
Vrecognizing the permanent stake of the forwarded to
Foresf Dwelling Scheduled ‘I'ribes. the Cabinel
Secrelariat.
(Ruchira Pant)

Joint Secretary to the Govt. of India
Ministry of Tribal Affairs

Tele:

23383622
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Sir,

No. 17014/4/2005-S&M/PC&V
_Government of India
Ministry of Tribal Affairs

SECRET

Annexure-G

New Delhi, the November, 2006

The Secretary General,
Lok Sabha,
New Delhi.

I give notice of my intention, to move the following amendments after

the adoption of the motion that the Scheduled Tribes and Other Traditional

Forest Dwellers (Recognition of Forest Rights) Bill, 2006 as reported by the

Joint Committee be taken into consideration, namely :-

S. No.-

Text of amendments

Clause No.

Page 1, omit “and Other Traditional Forest

Dwellers™ wherever they appear:

Title, Preamble

~ and Clause 1

Page 2, for lines 9 to 17 substitute 4(b) %eritical
wildlife habitat™ means such areas of National
Parks and Sanctuaries where it has been
specifically and clearly established. case by case.
on the basis of scie‘ntiﬁp and objective criteria, that
such areas are reqixired to be kept as inviolate for
the purposes of wildlife conservation as may be

determined and notified” by the Central

Government in the Ministry of Environment & f

Clause 2(b)

2
e
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Government of India
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SECRET '

Text of amendments

Clause No.

Forests after open process of consultation by an
Expert Committee, which in;ludes experts from
the locality appointed by that Government wherein
a representative of the Ministry of Tribal Affairs
shall also be included. in determining such areas
a‘;:c_ording)yto-the procedural requirements arising

from sub-sections (7) and (2) of section 4’;'

Page 2, for lines 18 to 21, substitute “(c) forest
dwelling Scheduled Tribes’:meaﬁs the members or
commuhity of the Scheduf?.c.i ;Tﬁbes who primarily
reside in and who depend’on the forests or forest
lands for bona fide livelihood needs and includes

the Scheduled Tribe pastoralist communities™

Clause 2 (c)

Page 2, lines 22 and 23, for “recorded or notified
as forest and includes ‘unclassed forests,™

substitute “falling within any forest area and

includes unclassified forests,™:

Clause 2 (d)

Page 2, omit lines 38 to Al

Clause 2 (g)

Page 3. lines 3. 4 and 5. omit “fuel wood and the

like, stones, slates and boulders and products from

water bodies including fish, weeds™:

Clause 2 (i)
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Government of India
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SECRET

S. No. Text of amgndments Clause No.
7 | Page 3, line 11, for thé WpfdS “meaning as in” | Clause 2(n)
substitute “meaning as assigned to it in clause (0)
of Section 2 of ™
8 Page 3, omit lines 13 to 39: Clause 2 (o)
9 Page 3, lines 42 and 43, for “;egardless of whether | Clause 2 (p) (i)

the area involved is a Scheduled Area or not;”

substitute “or’;

10

| Panchayats other than the Scheduled Areas: or”

QFPageA 4, (1) line 1, for (ii) substitute (iii);

I Page 3, after line 43, insert *(i1) any area referred

to as a village in any State law relating to

(i.‘)'une/ 3, for (iii), substitute (iv):

Clause 2(p) v

i
i

11

Page 4, lines 11 and 12, omit “and other traditional

forest dwellers on all forest lands;”

Clause 3 (1)

12

Page 4, lines 15 and 16, omit “or other traditional

forest dwellers™

Clause 3 (1) (a)

13

Page 4, line 19, omit “that occur in forest land™;

Clause 3 (1)(b) gy

14

Page 4, line 20, omit “transport™;

Clause 3 (1) (¢)

15

Page 4, line 32. after gé' \Ws “rights of

settlement™ insert ““and conversion™:

Clause 3 (1) (h)
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SECRET

S. No. Text of amendments Clause No.
Page 4, for lines 35 to 38, substitute “(i) nght to Clause 3(1) (i)
-proteé:t, regenerate or ¢ons<;rve Of manage any
community forest resource whfch they have been
ftraditionally protecting and conserving for
sustainable use™;

17 | Page 5,— Clat;se 3 (1) (m) !
!
(1) line 10, omit “and other traditional forest
dwellers™
(i) line 12, after “entitlement to rehabilitation™
insert “prior to the 13" day of December, 2005
18 | Page 5, omit lines 13 to 292; Clause 3 (2) and
3)
19 | Pages,— Clause 3 (4)
(1) line 23, for “(4)” substitute H2)7 |
(ii) line 26, for “per project” substitute “per
hectare™;
20 | Page 6, omit lines S to 7- Clause 3 (5)
21 Page 6, — Clause 4(1) i
(1) line 14, omit “(a)”
(i1) omit lines 17 and 18;
22 Page 6, lines 28 and 29, omit “and with the | Clause 4(2)(b)

consent of all the right holders and in consuliation

with independent ecological and social scientists
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SECRET

S. No. " Text of amendments Clause No.
familiar with the area™
23 Page 6, for lines 33 to 40, substitute “(c) the State | Clause 4 (2) (c)
Govemnment has concluded that other regional
options, such as, co-existence are not available™;
24 | Page 6, lines 44 and 43, for “National Relief and | Clause 4 (2) (d) 3

Rehabilitation Policy of the Central Government”
substitute “relevant laws and the policy of the

Central Government™:

25

Page 7, for lines 1 to 3, substitute “the free
informed consent of the Gram Sabhé.l§.i;l the areas
concerned to the proposed resettlement and to the

package has been obtained in writing™;

Clause 4 (2) (e)

26

Page 7, omit lines 10 and 11;

Clause 4 (2) (f)

27

'(ii) lines 15 and 16, omit “or other traditional

Page 7. —

(1) line 13. omit “and to other traditional forest

dwellers™;

forest dwellers™

Clause 4 (3)

28

'Page 7. line 24, omit “or other traditional forest

dweller™;

Clause 4 (5)

29

Page 7, for line 31, substitute “occupation and

shall in no case exceed an area of four hectares of

Clause 4 (6)
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Text of amendments

Clause No. |

forest dwelling Scheduled Tribe individual or

family”:

Page 7, omit lines 32 to 38;

Clause 4 (7) and
®)

Page 7, —,

(1) line 39, for “(9)” substitute (7™

(1) line 43, for “(10)” sut')stitul'e “(8)":;

(ii}'I) lines 44 and 45, omit “and other traditional

forest dwellers™:

Clause‘4 (10)

e

Page 8 \line 1, for “The” substitute “The holders of [  Clause 5(1)
any forest ri bt f ; Yiitbeo
) oA W'/ﬁl."d LLQ’&I}J 3 5__72'_ﬁ “a,::gl 7@05“‘”%,:;

Page 8, lines 6 and 7, omit “and other traditional

forest dwellers™ _

“Clause 5 (1) (c)

Page 8, omit lines 12 to 38;

Clause 5 (1) (e),
(2), (3), (4) and
(&)

Pages 8 to 11, for clause 6, substitute

e —p— g
“6. (1) The Gram Sabha shall be the authority to
initiate the process for determining the nature and
extent of individual or community forest rights or
both that may be given to the forest dwelling
Scheduled Tribes within the local limits of its
Jurisdiction under this Act by receiving claims,
.| consolidating and verifying them and preparing a
map delineating the area of each recommended
claim in such manner as may be prescribed for
exercise of such rights and the Gram Sabha shall,
then, pass a resolution to that effect and thereafter
forward a copy of the same to the Sub-Divisional
Level Committee. i

Clause 6
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S. No.

Text of amendments

Clause No.

(2) Any person aggrieved by the resolution of
the Gram Sabha may prefer a petition to the Sub-
Divisional Level Committee constituted under
sub-section (3) and the Sub-Divisional Level
Committee shall consider and dispose of such

petition: -

Provided that every such petition shall be
preferred within sixty days from the date of
passing of the resolution by the Gram Sabha:

Provided further that no such petition shall be
disposed of against the aggrieved person, unless he
has been given a reasonable opportunity to present
his case.

(3) The State Government shall constitute a
Sub-Divisional Level Committee to examine the
resolution passed by the Gram Sabha and prepare
the record of forest rights and forward it through

1 the Sub-Divisional Officer to the District Level

Committee for a final decision.

(#) Any person aggrieved by the decision of the
Sub-Divisional Level Comrnittee may prefer a
petition ‘to the District Level Committee within
sixty days from the date of decision of the Sub-
Divisional Level Committee and the District Level
Committee shall consider and dispose of such
petition:

Provided that no petition shall be preferred
directly "before the District Level Committee
against the resolution of the Gram Sabha unless
the same has been preferred before and considered
by the Sub-Divisional Level Committee:

Provided further that no such petition shall be

'disposed ol against the aggrieved person. unless he

has been given a reasonable opportunity to present
his case.

(5) The State Government shall constitute a
District Level Committee to consider and finally

approve the record of forest rights prepared by the
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SECRET

- Text of amendments

Clause No.

Sub-Divisional Level Committee.

(6) The decision of the District Level
Committee on the record of forest right, shall be
final and binding.

" (7) The State Government shall constitute a

State Level Monitoring Committee to monitor the
process of recognition and vesting of forest rights
and to submit to the nodal agency such retums and
feports as may be called for by that agency.

(8) The Sub-Divisional Level Committee, the
District Level Committee and the State Level
Monitoring Committee shall consist of officers of

| the departments of Revenue, Forest and Tribal

Affairs of the State Government and two
Scheduled Tribe members of the Panchayati Raj

least one shall be a woman, as may be prescribed .

(9) The composition and {unctions of the Sub-
Divisional Level Committee, the District Level
Committee and the State Level Monitoring
Committee and the procedure to be followed by
them in the discharge of their functions shall be
such as may be prescribed.”;

Institution at.the -appropriate level, of which at |

36

Page 11, omit lines 42 and 43:

Clause 7

37

Pages 12, omit lines 1 to 8;

| Page 12, line i 1] for 5% substiate <7

Clause 7 and 8

~ Clause 9

39

Page 12, — -

(1) line 21, for ~10™ substitute <8

Clause 10
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S. No.

Text of amendments

Clause No.

(ii) line 21, for “section 97 substitute “section 77;

40

Page 12, line 29, for “11” substitute <9

Clause 11

41

Page 12, line 33, &[ SHHE _S_u_bsMg <10

Clause 12

42

Page 12, line 44, for “I3” substitute “117;

Clause 13

43

Page 13,—

(i1) omit lines 7 to 9;

Clause 14

Page 13, for lines 10to 12, substitute “13. Save as
otherwise provided in this Act, the provisions of
this Act shall be in addition_ to and not in
derogation of the provisions of any other law for

the time being in force.”

Clause 15

R

lfage 13—
(1) line 13, for *16™ substitute “14;

(ii) omit lines 37 to 39;

(iii) line 40, for “(g)” substitute “(f)”.

Clause 16

Yours faithfully,

(P.R. KYNDIAH)
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Copy forwarded to:

1. Ministry of Parliamentary AfTairs (Legislative Department). New

Delhi _
2. Ministry of Law & Justice (Legislative Department), New Delhi

3, Parliament Section, Ministry of Tribal Affairs.
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PRIME MINISTER’S OFFICE

SOUTH BLOCK
NEW DELHI 110 011

The issue of including non-forest tribal dyveliers in the purview
of the Scheduled Tribes (Recognition of Forest Rights) Bill has been
raised. In this connection it has been felt that a second Bill could be
introduced. A reference that may be uscful to . “ussion s
enclosed which relates to g notification in 1949 in Centrai Provinces
and Berar declaring certain forest dwelling communities as equivalent
w ~divasis for rights on forest land. This is only for information and
) i

[R. Gopalakrishnan]

exploring if similar notifications exist elsewhere.

. Joint Secretary to PM
\[‘f AN | | ©Tel.# 2301 5944
Secretary, Ministry of Tribal Affairs
PMO L.D. No. 563/5)j¢) 2)o5—Es—if Dated: 27.11.2008

Encls: As above ax) ,\’/( e (/V-»: ),/ C—’U'
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NON-CONTENTIOUS BUT IMPORTANT ISSUES IN THEJPC
RECOMMENDATIONS

In the din around the major issues, some technical but important recommendatjons of
the JPC are in danger of being forgotten. Among these are recommendations that should be
entirely non-contentious, including the following:

Evidence (JPC section 6(12)) | o
. Among the biggest obstacles to the recognition of forest rights historically has been
S the constant insistence on documentary evidence of claims. For instance the 1990 MoEF
ideliens required a Primary Offence Report to establish pre-1980 occupation - an
(f{/ impossibility for the vast majority. of the forest population'.

P , - The JPC's recommendation is critical to ensuring that proceedings under this Bill are

)/\9})/ not stalled in the same manner. Leaving this out could undermine the entire process of
verification.

}.,

Limits of Forest Rights and Jurisdiction of the Gram Sabha (amendment to preambular text
iryPC section 3(1) and amendment to section 6(1)) :
_ 3 Section 6(1) of the original Bill reads “The Gram Sabha shall be the authority to
itiate....within the local limits of its jurisidiction" etc. Similarly, there is no statement of the
W extent to which forest rights may apply. _ '
i This seemingly harmless omission / phraseology is dangerous because the limits of
‘7& the gram sabha are frequently interpreted to mean the revenue limits of the village, which, jn P

-r

some States® ‘ g ate
excludes government forests. ‘This has been used by the Madhya Pradesh Forest Departmept
\,\]\ to deny the PESA requirement of gram sabha Jurisdiction over MFP etc. within reserved
2 forests. ' : :
\ Needless to say this interpretation would defeat the very purpose of this Act. The JPC
2 and has therefore recommended that the words "local limits" be replaced with “local and
’ >€ :

. customary limits", as well as a clarification in section 3 that forest rights apply to all forest
" lands. X . i

aﬁ Definition of a Village (amendment to section 2(o) - JPC s. 2(p))
\\,,,\ﬁ'fb 4 The current definition of a village provided by section 2(0)(ii) states that, outside the
b Scheduled Areas, the term "village" shall mean any area referred to as a village in any State
law relating to panchayats. This implies that the reference is to a revenue. village, which in
) (/ any States in fact consist of several actual settlements or hamlets and may stretch over huge
areas (revenue villages in Tamil Nadu, for instance, sometimes have a diameter of more than
20 kilometers). In many areas with mixed non-tribal and tribal and/or mixed forest dwelling
and non-forest dwelling populations, forest dwellers will live in only some of these hamlets.
(Q Y Their rights will then be determined by a gram sabha including non-forest dwellers and
potentially more socially powerful communities, in addition to being enormous in size (with
\M thousands of members). Therefore it is vital that a village be defined by the Act as referring
y to an actual hamlet, not to a revenue village.
(6\\,/ “Section 4(a) of PESA defines a gram sabha as the assembly of a village, which

! This requirement was removed in the 30.10.2002 MoEF letter (which only referred to tribals) and subsequently
clarified in the 12.05.2005 and 03.11.2005 MoEF circulars (for all forest dwellers). However tlfc Forest
Department continues to insist on such evidence. Inquiry forms in Gujarat under the 03.11.05 circular, for

instance, list a POR as the only acceptable form of evidence for a claim.
2 Not all - we know that Maharashtra is an exception and that Tamil Nadu and Madhya Pradesh are not.



“shall ordinarily consist of a habitation or a group of habitations or a hamlet or a group of
hamlets comprising a community and managing its affair in accordance with traditions and
customs." The JPC has recommended that this should be applied to all areas covered by this
bill rather than just to Scheduled Areas. Should there be questions raised with regard to the
constitutionality of such a provision in a Central Act, a clarification can be made that the
definition of village is only for. the purposes of this Act.

Precedence of this Law Over Other Laws (amendment to section 14-JPCs. 15)

In connection with the above is section 14 itself, which concerns the relationship of
this legislation to other laws. The original Bill stated that, save as otherwise provided, this
law shall apply “in addition to and not in derogation of" other laws. This should be read with
section 4(1) of the Act, which states that “Notwithstanding any other law for the time being in

-force... the Central government hereby recognises and vests forest rights..."

Read together this implies that, while vesting of rights is protected by the non obstante
clause of section 4(1), exercise of rights may come under the jurisdiction of other laws. A
court could easily take this interpretation given that most other mterpretatlons would lmply
that there is no need for section 14 to exist.

This would produce legal chaos, for instance by providing that FCA clearance or
Forest Department permission before a right could be exercised (since the Act does not bar
either). The MoEF / FD may be bound by the Act to give that clearance, but there would be
ample opportunities for legal ambiguity and delaying tactics. One should remember that this
Act is also being passed in a hostile judicial environment.

The JPC has recommended that this section be replaced with a stralghtforward clause .
- as provided in many other legislations - that this Aot shall prevail in case it is contravened -
by any other legislation or court order (the latter-being required due to the Supreme Court
interim orders that have barred recognition of rights or regularisation of title). This would
clarify the legal situation greatly. Concerns regarding wildlife protection etc., if that is the
motivation behind the confusing original clause, should be addressed in the scope of the Act
itself, rather than through tinkering with this ~pr0vi§ion

Applicability of FCA CIearance to Forest Rights (amendment to section 4(8) JPCs. 409)
As above, if section 14 is not changed, a right recognised under the Act could still
need FCA clearance to be exercised - given that this Act does not explicitly bar the
applicability of FCA clearance. Whatever may be decided about section 14, at the least FCA
clearance should be explicitly removed. Otherwise, again, the implementation of this BIll

will become impossible.

Deﬁm’tion of "Forest Dwelling" (section 2(c))

The original Bill provides that only those who live in forest lands are to be considered
forest dwelling. This definition, taken literally, implies that the Bill will defeat itself - as only
those who live on forest lands are eligible, once rights to habitation are recognised and their
habitations cease to be forest land, the Bill will cease to-apply to them!

Moreover this ignores the enormous population of peopel who live near forests and
depend on them but whose habitations may technically fall within revenue land. The JPC

recommendation in this regard is far better..

Procedure In Case of Gram Sabha Failure to Act (JPC section 6(10)(a)(iii)

The original Bill provides no procedure if the gram sabha fails to act. Since section
6(1) in the original Bill makes the gram sabha the authority to initiate the process of
recognition of rights, if the gram sabha fails to act, the Act is stalled. The reality in many



forest areas is that, particularly where organisations are weak, it would be quite easy for
forest authorities or others to simply prevent the gram sabha from either convening or
deciding on these matters. The JPC's recommendation in this regard is to provide an explicit
responsibility to the Sub-Divisional Level Committee to convene the gram sabha in case of a
failure to act, which then means that this Committee can be held accountable should it fail to
do so as well. While this could be clarified to provide that this should only be done after a
certain time period, etc. (to prevent domination of gram sabha meetings), such a
responsibility is necessary to ensure that the Act is not sabotaged in this fashion.




Internal

Shri. D. Raja, MP ‘in his letter dated 16" October, . 2007
addressed to the PM has stated that the delay in_notifying the
Scheduled Tribes and Other Traditional Forest Dwellers (Recognition
of Forest Rights) Act is amounting to betrayal of the people and of ¢
the commitment that the Government made to tribes and forest
dwellers.

2. In this regard, it is stated that the draft Rules under the above

Act have been prepared. PM has directed the MoEF to expedite the

identification and demarcation of the Critical Wildlife Habitats as

required under the provisions of the Act. This work has commenced.

+ . The Rules under the Act are expected to be notified as soon as the

- work of identification and demarcation of the Ciitical Wildlife Habitats
has been completed across the country.

3. Principal Secretary to PM chaired a meeting on 23.10.2007
with the Secretaries of Law, Environment & Forests and Tribal Affairs N
to fix a. time limit for identification of Critical Wildlife Habitats.
Ministry of Environment & Forests has been requested to depute
special teams with senior level officers to the various State A
Gov&em*rrrems to nominate experts andreport the progress on weekly .- :
basis of the various Sfates. He also directed that an action plan ..|
timetable Tefter to all Chief Secretaries of States from Principal -
Secretary to PM should also submitted. The State:w*l?é”i)rogress
should be monitored rigorously. Secretary, Environment & Forests

. has been directed to submit the same within a week. _

. 4.  File is submitted for kind information and further instructions

Pplease. ‘
)

(Kalpana A:\i/asthi)
25.10.2007
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~ ‘may, " therefore, cc)ns;'%t\ea 2pproaching the Supreme Court for
éxemption on a casel, 8IS, Since: then'MoEF does not have
any communication on the issue from the State Government of
Gujarat. 3

8. The above position is submitted by the Ministry through
MOS(F & WL) for kind information of the Prime Minister.

. (Kalpana Awasthi)
17.10.2007
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Subject:

Scheduled Trj

Block, New Delhi.

Prime Minister chaired

‘Record of Discussions of the
s (Recognition of Forest Rights)
2006 at 10.30 a.m. in South

Bill on 12" yyjy,

Internal

Meeting on

a meeting which was attended by

the Ministers of Tribal Affairs, Environment & Forests, Law and

Defence to discuss

the JPC’s suggestions on Scheduled Tribes

(Recognition of Forest Rights) Bill.

b4

acceptable and the Ministry of Tribal Affairs is amenable to

However, the others are major ones, which are

_Unacceptable and will change the tenor and focus of the
proposed Bill from the Tribal to o‘thers,'are as follows:

S.No. | Changes Proposed by - Deleterious Impact
JPC iRy
1. Expanded the scope of Inclusion of non-tribals angd other

the Bill and brought
within its purview the

non-tribals = and other
traditional forest dwellers
| also.

forest dwellers who came to such
forests much [ater and who are
more vocal and vociferous as
compared to the Scheduled Tribes
would lead to a flurry of claims from

all such non-tribals at the cost of

the original forest dwelling STs,
who would tend to be pushed out.
The issue of settling rights of non-
tribal could be dealt through extant

- | Quidelines  issued by MoE&F.
However, legal protection of law
required for ST only.

2. Extended the cut off date

Making the cut off date for,

for  recognition  and recognition and vesting of forest
vesting of forest rights rights as recent as 13.12.2005
from  25.10.1980 ~ to would enable the non-tribals and




13.12.2005 (the date of
introduction of the Bill in
the Lok Sabha).

other traditional forest dwellers to
generate evidence in support of
their claims over forest land and all
such people who have encroached
land even very recently before
13.12.2005 will demand recognition
of their rights over such encroached |
land.

Revised the ceiling of
occupation of forest land
for recognition of forest
rights from 2.5 hectares
per nuclear family to the
area under actual
occupation.

Removal of the . ceiling of 2.5
hectares would further fuel the
race, especially amongst the land
mafia, forest contractors, persons
engaged in business, etc. to grab
as much as possible land.

Deleted the provision
relatmg to recognition of
rights in core areas of
National Parks .. and
. | Sanctuaries on
provisional basis.

This will have an adverse impact on

the survival of wildlife and
conservation efforts. The TTF
fecommended relocation of

persons from the core areas to
enable survival of wildlife.

o

Expanded the definition
MFP to include
stones, boulders, slates,
fuel wood and right on

community forest
resources, including
timber, minerals,
environmental and

cultural services.

This will result in mining of
minerals, which are classified as
major minerals. Including timber will
result in large scale felling of trees
and deforestation.

| Made the Gram Sabha

the final authority for
approving the record of
forest rights instead of
the District Level
Committee and diluted
the role of the Sub
Divisional Level
Commiittee by proposmg
that it act in an advisory
capacity to the Gram
Sabha.

Especially in a scenario where the
evidence required to prove
possession has to be only as recent
as 13.12.2005 and all final
decisions are to be taken by the
Gram Sabha. The designation of
the Gram Sabha as the final
authority for recording the forest
rights, that too of every forest
dweller, not only STs, would make
it a ‘free for all' with claims being
made over as much area of forest




|

R 7. Conferred ‘new right to[land as can be occupied and proof
communities - and | of occupation fabricated to get it
individuals  to ‘return ‘to | approved 'in the ‘Gram  Sabha.

the original habitationif | Such approval is not likely to be
unsatisfied ~ with: ' the | difficult =~ as the member
rehabilitation. himself/herself will be a member of
the Gram Sabha. There are strong
possibilities of individuals
supporting one another's claims in
the Gram Sabha as oral evidence
is. acceptable The . combined
Jmpact of all these changes would
be exponential . in nature. By
accepting the Bill reported by the
JPC in its present form, we would,

perhaps, be dorng great injustice to
the forest dwelling STs, instead of
undoing the historical injustice done
to them®ver the centuries, as was
the original objective of the

proposed legislation

Therefore it was concluded that JPC’s suggestlons were not

tenable.
: Fldag'A %)

3. It was decided that. the GoM (meeting be convened
[immediately and in the matter other leaders may also be.informally k
consulted. Subsequently, the Ministry of Tribal Affairs should ’
bring a Cabinet Note to this effect, at the earliest.

(Kalpana ma;e,tm)
12.7.2006
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internat -

~ts

-PM chaired a Meeting on, 12. 7 2006 which was attended
by the Ministers of Defence, Tribal Affairs, MOE&F and Law to
discuss.the amendments suggested by the Joint Parliamentary
Committee’s. (JPC) suggestionsi:on the STs(Recognition of
Forest Rights Bill) 2005. PM directed that the GoM constituted
to ‘consider the' issues raised by the JPC relating to the
suggestions on this Bill may be held at the earliest.

'_ 2. Accordingly, the Defence Minister held the Meeting on
'20.7.2006 and vide his letter-dated 25.7.2006, has forwarded the
‘Minutes of the Meeting (F/A). The details of the detailed

_discussions and the broad consensus reached with respect to

the 4 major issues are as follows:

(i) The cut off date of 25.10. 1980 provnded in the Bill

mtroduced on 13. 12 2005 should not be revised.

(ii) The cellmg of 2 5 hectares of occupatlon of forest land
- should be retained. .

(iliy The Gram Sabha need not be made the final authority
for approving the forest rights, but should be the
authority to initiate the proéess for determining the
nature and extent of individual or community forest
rights that may be given to the forest dwelling
Scheduled Tribes, receiving claims, consolidating and
verifying them and forwarding the same to the Sub
Divisional Level Committee.

(iv) Regarding the issue of restricting the scope of the Bill to
forest dwelling STs, there were some differences of
opinion, though the general consensus was to limit it to
STs only.

3. ~ In addition, other issues on which consensus was reached

are as follows:

(i)The term ‘minor forest produce’ should not include
stones, slates and boulders as suggested by the JPC
that might mean giving rights over minerals.



(i) The right of ownership access to use or dispose of
minor forest produce should not be expanded to cover
the right of transport of minor forest produce.

4. It was decided that the Chairman would hold further
discussions with the political parties and cal| for another meeting .
of the GoM for taking a final view.

5. Ifagreed to, we may request that the Chairman of the GoM
to hold the above-proposed meeting with the political parties, at

the earliest so that the Bill is introduced in the current Monsoon
Session.

6. File is submitted for king’ information and further -
instructions, please. . :

(Kalpana Awasthi)
26.7.2006
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: Internal
filp e
Smt. Brinda Karat, MP, Rajya Sabha.dnd Chairperson of
the JPC to study the Scheduled Tribes (Recognition of Forest
Rights) Bill, 2005 in her letter dated 29" August, 2006 (Flag-‘A’)
addressed to PM has requested that the all party
recommendations of the JPC be accepted and implemented by
the Government. She has stated that it is a misinformed view
that the JPC recommendations are against conservation and
. protection of India’s wild life. She has stated that any delay in
the ' passage of the Bill with the inclusion of the JpPC
recommendations will not only be an injustice to tribals but will
also help the real encioachers who continue to enjoy benefits
they have no right to. » '

2. | She stated that |

i) The rights of non-tribal traditional forest dwellers have
already been recognized by Government at least until
1993. . : :

i) 3.75 lakh hectares has already been regularized for
Pre-1980 forest dwellers tribal and non-tribal,

iii)  The land so regularized has ceiling but was done on an
" “asis where is” basis. - .

iv) -~ The cut-off year of 1980 ‘has ‘itself been shifted by
‘Government to at least 1993 which means that 1980 is
not a‘sadrosanct date for the Government.

V)  Government has acknowledged difficulties  in
distinguishing between the different sections occupying
land. i

Vi)  Government's position differs from that of the Supreme
Court.

3. The Ministry of Tribal Affairs had submitted its views on
the JPC recommendations and highlighted that if the coverage
would be inclusive of non-tribals then Ministry of TribaF Affairs
domain, as per Allocation of Business Rules would not permit it



5. In addition, the M
L expressed in the memo
their, non  equivocal
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- Internal

- MOS(PMO) chaired a meeting in his office on 28"
September, 2006 relating to the issues raised by Smt. Brinda
Karat, MP and Member, JPC on the Scheduled Tribes

(Recognition of Forest Rights) Bill, 2005. :

2.  The meeting was attended by Smt. Brinda Karat, Member,
JPC, Secretary, Ministry of Tribal Affairs, AS(P), JS(G), Js,
Ministry of Tribal Affairs, PS to MOS(PMO) and the
undersigned. _ X :

3. Tﬁe draft minutes of the meeting are placed at Flag-‘A’ IL}--'-:,
for kind consideration and approval please. : ‘
KA

- (Kalpana A\}\;asthi)
i - ‘ A o 5 4.10.2006
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Internal

With reference to the instructions on Note placed at F/A," a R
draft letter from MOS (PMO) to Raksha Mantri is placed at FIB for
kind approval, please. | “/I(/

(Kalpanafdwasthi)
_ 12.10.2006
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o INTERNAL
. |

The consensus amved in the PMO along with the views
of the Mlmster ‘of Tribal Affairs may be communicated to

Shri Pranab Mukherjee External Affairs Minister for
consideration in the GoM.

- (Manmohan Sing
Prime Minister
October 29, 2006
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b |
: Internai

1. The issue of including non-tribaj forest dwellers in the Purview of the
Scheduled Tribes (Recognition of Forest Rights) Bill was raised in the
recommendations of the JPC. |n further discussion, it was stated that this Bill
could make a provision to include forest dwellers: (non-ST) who occupy land for

the'last three generations (not possible without indicating a specific year) in the
category of eligible beneficiaries.

3. When‘ the issue comes up for discussion if i’ the Cabinet prior based on

'GoM, Government of India, it could be Suggested that wherever such official
e i { :

deemed to have equivalence to tribes in terms of resources from forests
. »their lands could also be considered for regularization.”

4.  Thisis for consideration. If agreed we may forward this to Ministry of Tribal
Affairs. Mmu\@g LSRN be 1 Vidlsen] e P
o : .
O end WA YD bl L Py
/] §
: (R. Gopalakrishnan)
' November 23, 2006
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New Delhi, dateq 24 October, 2007,
Subject: - . Rules under the Scheduled Tribes and ofher Traditional Forest
: - Dwellers (Recognition of Forest Tribes) Act. . ;
il <
;7 o

0 /C 3
Most Immediate
Secret
: Copy No. S’/
No.701~T1212IZOO7-CA.V

GOVERNMENT OF lNDlNBHARAT SARKAR
CABINET SECRET, ARIATIMANTRIMANDAL SACHIVALAYA
RA HAVAN

(Encis. Doc, No, CAV164//2007)

S

.

Under Secretary to the Govt. of India
- Tel: 2-301 9017

To : : 2

Shri G. B, Mukerji, Secretary, Ministry of Tribaj Affairs,

ShriT. K, Viswanathan. Secretary, Department of Legal Affairs/

Shri K. N, Chaturvedi, Secretary, Legislative Department.

Ms. Meena Gupta, Secretary, Ministry of Environment & Forests.

X . Copy with enclosuré’s also forwarded to: -
l'\f% : \,8'{1' . K. A. Nair, Principal Secretary to Prime Minister,

(%b

R

[
Vele *
[

a > (Gulshan Kumar)
. Under Secretary to the Govt, of India -

Internal circulation (On one copy).

CS/Secy.(C)us (Cskyus (SBA)/DS (SM)

8 copies,

9153 /730 csa]sjueur] J

29/r5/7

By
(Gulshan Kumar)
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(i) Atthe heéring, the State government shall in the local language

(@)  Describe the areas and boundary of the proposed critical
wildlife habitat;

(b)  Details of the various habitations and persons to be affected

() Data provided in the application to the Ministry of
: Environment and Forests i,

6. Subsequent Action by the Ministry of Environment & Forests .

- M

@

The Ministry of Environment and Forests may notify the critical wildlife
habitat taking into account the recommendations of the State level Expert
Committee. and the Central Expert Committee and make this information

public. _
Such notification will be .in English and in the oﬁiciéi lénguage of the state,

. and posted on the web.

Thhkkkkkkhkkk
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- STATEMENT ON CRITICAL WILDLIFE HABITAT

The preamble of the Scheduled Tribes and Other Traditional Forest Dwellers
{Recognition of Forest Rights) Act, 2006 talks of the responsibilities and the
awthority for sustainable use, conservation of biodiversity and maintenance

ot the ecological balance.

Section 2 (b) of the Scheduled Tribes and Other Traditional Forest Dwellers

(Recognition of Forest Rights) Act, 2006 defines a “Critical Wildlife
Habitat” as such areas of National Parks and Sanctuaries where it has been
specifically and clearly established, case by case, on the basis of scientific
and objective criteria that-such areas are required to be kept inviolate for
wildlife congervation.

~ Therefore identification of the Critical Wildlife Habitat is central to the Act.

Uhis august house has also enacted the Wildlife (Protection) Act, 1972 with.

a view to ensure the ecological and environmental security of the country by

protecting wildlife. The Act provides for declaration of Protected Areas -

Comununity Reserves to achieve the aforesaid objectives.

As on date, there are total 657 PAs including 28 Tiger Reserves covering
about 15.59 million ha which constitutes about 4.8% of the total
geographical area of the country. :

Though all the Protected Areas are important from the point of view of
biodiversity and ecological security of the country, in view of the provisions
for redetermining the critical wildlife habitats as envisaged under the
Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of
Forest Rights) Act, 2006, the following time frame is proposed to facilitate
the implementation of the Act.

For Tiger Reserves, statutory provisions already exists under section 38V of
the Wildlife (Protection) Act, 1972 for establishing core or critical tiger

habitats, which is under provess and likely to be identified by December |

- 2007.
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namely -~ National Parks, Wildlife Sanctuaries, Conservation and.
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l'errest of the PAs, State F orest Departments through their internal expertise
“shall identify, the critical habitat fy soonest possible, so that while going
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Internal

Prime Minister directed the Ministry of Environment & Forests
to complete the process of defining core or critical tiger habitats at
the earliest so as not to affect implementation of the STs and Other
Traditional Forest Dwellers (Recognition of Forest Rights) Act._ F/x
Accordingly, Principal Secretary to PM chaired a meeting and
directed that this be completed under section 38V of the Wildlife
(Protection) Act, 1972 as per prescribed procedure before_, F/Y
31.12.2007. It was stated that critical habitats relating to rhino and
lion should also be defined through a separate administrative order.
It had been further directed that the EFC proposal for improving the
relocation package of people from critical wildlife habitats should be
got ready and shared with the PMO, and efforts should be taken to
clear the same before 15.12.2007. . . : ;

2. Ministry has intimated that

a) ‘the EFC meeting was held on 5.12.2007 under the
Chairmanship of Secretary, E&F. i

b) for critical tiger habitats, the Tiger States were requested for
"¢« the needful. A meeting of Chief Wildiife Wardens, Field
4 Directors and Scientists from the Wildlife Institute of India was
~_held on 29.11.2007 at New Delhi, under the Chairmanship of
DGF & SS. Based on the proposals received and discussions
. with State representatives, the critical tiger habitat as required
- under section 38V of the Wildlife (Protection) Act, 1972, as
-amended in 2006, has been finalized. The draft summary
record of the meeting containing the details of area relating to
core or critical tiger habitat (State-wise/Reserve-wise), along
- with draft letter to tiger States is at F/D." The State Chief
« . Wildlife Wardens have been asked to notify the critical tiger
. habitats by 20.12.2007. The Wildlife Division is required to do

the needful for identifying the lion/rhino critical habitats.

3.  File is submitted for kind information of the Prime Minister as.
Minister-in-charge of the Ministry of Environment & Forests.

‘ i » -(Kalpana Awasthi)
b | 13.12.2007
,,//”)'7 Jgs i’
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Internal

Subject : Notification of Core or Critical Tiger Habitats by State
Governments

1. Government of India in the Ministry of Environment and Forests
had decided that the core areas-in. the Tiger Reserves should be.
notified as critical tiger habitats under the Wildlife Protection Act,
. Section (38-V). Accordingly instructions were issued to state
governments who have to do the notification for each tiger reserve. - -

2. Ministry of Environment and Forests was directed to follow this
up on a daily basis. The deadline was 20™ December, 2007.

hf3. After follow up, so far out of 36 tiger reserves (28 + 8) except for
// 4 tiger reserves, all others have either been notified or have taken a
+/ decision for notification. ( In some states, references are being made

_{j to Department of Law etc., causing a slight delay in the notification )

| b
okl 4. A substantial amount of the work has therefore been. completed

:.w;ﬁ - -and the remaining will be followed up for early notification.

e ::: 5.  Given the fact that the Scheduled Tribes and Other Traditional

w Forest Dwellers (Recognition of Forest Rights) Act, 2006 and Rules
are to be notified on 1% January, 2008, this information is being

*’&’d : forwarded. Prime Minister wanted to be apprised of the situation/L-Aa,,\ )
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(R. Gopalakrishnan)
December 31, 2007
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SECRET

No.17014/4/2005-S&M/PC&V
Government of India
Ministry of Tribal Affairs
including clearing of forest land or trees which have grown naturally
on that land for any non-forestry purposes including reafforestation.
Penalties have been provided in Chapter V of Bill including de—l
recognition of the vested right if any offence is committed more: than
once;
. The Gram Sabha has been designated as the competent authon'ty to
initiate the process for determining the nature and extent of individual
and/or community forest rights that may be given to Scheduled Tribes
by receiving claims, consolidating and veritying them and preparing a
3 map delineating the area of each recommended claim for exercise of .
such rights. Involvement of th‘e.:.d.er;locratic institution at the grass root
level is in tune with the prov.isions of PESA Act, 1996 and aims at
empowering the local communities in management of their natural
resources; ‘
. The duties o.t:t;l; forest right holders have been prévided in Section 5
" of Chapter III of the Bill and specific provision has also been made in
" Section 4(6)(ii) of Chapter III of the Bill that the rights so recognized
would include the responsibility and authority of protection,
conservat'ion with sustainable use and regeneration of adjoining forests
in which community rights have been vested.
It has also been specifically provided in Chapter V ihat offences under
this Act which shall not ;)nly be pﬁniéhabie by fine but if any offence is
committed by any forest right holder more tﬁan once his forest right

would be de-recognized after following a due prpcesé;
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(2) harmonise the issues brought up during discussions in the Cabinet: and (b)
consider official amendments to the Bill. After approval of the Cabinet, the
Ministry has introduced the Bill in the Lok Sabha on 13.12.2005. A copy of
the Bill as introduced in the Lok Sabha on 13.12.2005 is at Annexure-C. The
Bill has also been referred to a Joint Committee,

13. SCHEDULED TRIBES (RECOGNITION OF FOREST RIGHTS)
RULES

After enactment of the Bill, the Ministry of Tribal Affairs pro;;oses to
notify the Scheduled Tribes (Recognition of Forest Rights) Rules for carrying
out the provisions of the proposed Act, namely, the procedure 'fér recognition
of and veriﬁcétion of forest rights, the procedure to be followed by the
authorities at all levels under the Aét, the authorifiés. under the Act,A including
their composition, and the nature of .evidence to be taken into account for
recognition and vesting of forest rights. '

14.  The above position is submitted to the Group of Ministers for (a)
‘harmonizing the issues brought up during discussions i the Cabinet in its
meeting held on 1.12.2005; and (b) considering official amendments to the
Bill.

15, The Minister of Defence has seen and approved_ the pfoposal in this

note.
Place: New Delhi g umar)
Date: 20.1.2006 Joint Secretary to the Govt. of India

_Ministry of Tribal Affairs
Tele: 23073489

*okok ok
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This is in continuation of my interal note for holding a

meeting on the S.T. (R:ghts) Bill scheduled at 10.30 a.m. on
Wednesday, 12 July in 7-RCR.

PM desired to have RM also 'for thé above meeting. He may { A
please be invited. i

The venue of the meeting may please be shifted to SB ' B
instead of 7-RCR. Date and time remain the same.

(B.V.R. Subrahmanyam)
PS to PM
10 07.06

j&cm/
Copy to: 1. Principal Secrétary
2. AS(P)

@zsl;aaﬁe%'(f“w

Lp Qlicl an A & B.

| oty 0 CR
.

1.7
KA
t\\";
..-u.—y{jg
‘3?‘4‘1 Y,
-6,
66| PM) 406
0l



550/51'/5/3/0 Neda D alen e

Internal

PM .wishes to hold a meeting on the S.T. (Rights) Bill. This
has been scheduled at 10.30 a.m. on Wednesday, 12 July in 7-RCR.

. The Ministers of Tribal Affairs; Envnronment & Forests and
Law could be invited. From PMO, MOS (PMO), Principal Secretary,
AS(P) & JS(M) could attend please.

A brief has already been asked for PM’s perusal during his

7\ trip to Kolkata on 11.7.06. :
“ ik . 7

i

" (B.V.R. Subrahmanyam)
PS to PM
10.07.06

ARG
{



CERERES” COUNCLL .

Thangzam Road,

CHURACHANDPUR DISTRICT, MANIPUR-795 128 N T e
Regd. Ho. 2600 of 1978 i ®(03874)234148
@.oft . MO/No 4/CC-CCPur/2002 Date . 06:07:2005

-'fhe JYoint Secretary
- Ministry of Tribal A ffairs,

£ Room No. 722, A-Wing, °
f"j Shastri Bhavan, New Delhi.
. Subject:  Inviting views/suggestions on the Draft the Scheduled Tribes (Recognition of Forest.
> Rights) Bill, 2005, o

Sir, R
With reference to your Cix}ular No. 17014/4/2005 (S&M(Pt.) dated the 3rd June, 2005 on"tlie" ;
above cited subject, we, the underSigned have the honour to furnish our findings and views that the Draft | -
Bill “THE SCHEDULED TRIBES (RECOGNITION OF FOREST RIGHTS) BILL, 205" may notbe
applicable to the Hill Areas of Manipur and therefore viewed that the words ‘and Manipur’ be added rih
“the words “Jammu and Kashmir” at claus (2) of Section 1 of the said Bill for the following grounds:-""" "

1. The ownership of the Hill Village lands of Manipur State does not vest in the State Govemmeéfbf )
Manipur nor the Union of India but the Scheduled Tribes who are occupying/possessing thq,i‘r‘ i
tespective village lands since time immemorial. e

~° * ¢ 2. Therearetwo typesof Hill Village lands having their respective specifical boundaries viz- (Dthe
e Chiefof the Village is the absolute sole owner of his entire village land among the Chin-Kuki-Mizo- .,
=T Zomi-Hmar group of Tribals since time immemorial and (2) the Khullakpa and the villagersare -
- co-owners of the village land among the Naga group Tribals. These ownership of land are under
* their respective Tribal Custom and, suchright, title and interest on land amount to “Property” within . -
the meaning of Article 300A of the Constitution of India. Therefore, the Govemment is bound to -
z&iﬁil'je any part or portion or whole of any Hill village land ifand when require for any purpose :
* under the relevant provision of the Land Acquisition Act, 1894 as done in the cases of Loktak =~
‘Project, Khoupum Dam Project, Khuga Dam Project, etc. i

3. Atleast 80% of the total population of the Scheduled Tribes of Manipur State are living under
poverty line and their livelihood mainly depends on Forest i.e. shifting Jhum cultivation. There |sno Gt
alternative remedy yet, Allotment of 2.5 Ha or more Hill land and issue of separate pattato.a :
household will soon create landless problems because, the poor family will compel to se orL
mortgage the land to rich people. No question of landless problem arise under the Chiefs land since -
time imn ~morial 2 - 5

4. TheHilly villages along with their Chiefs wete/are given legally recognition in the Schedule to the
Manipur State HillPeoples (Administration) Regulation, 1947. =

5. TheManipur Hill Areas (Acquisition of Chief’s Rights) Act, 1967 is not enforceable, because, the:
acquisition of Rights of the Chiefs without being acquisition of ownership of land under the Land
Acquisition Act, 1894 is meaningless.

6.  Ifthe Draft “THE SCHEDULED TRIBES (RECOGNITION OF FORFST RIGHTS) BILL. 2005
is passed and extended to the Hill Areas of Manipur, it will amount to the detriment of ownershi P
aad enjoyment of land of the Scheduled Trites of Manipur who arc governing them:eives under
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%,&,E@; Head Office *

: Thangzam Road,
CHURACHANDPUR D[STRICT, MANIPUR-795 128 Hill Town, CCpur
Regd. Ho. 2600 of 1978 : 2(03874)234148

WW : ) Dty i
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7. Insupportofthe legal position mentioned in the foregoing paras 1 to 5,a DOCUMENT bearing
_ letter No. 5/7/66-R dated 01-01-1968 of the Secretary to the Government of Manipur is enclosed
- herewith in 2 (two) sheets for your kind reference.

Yours faithfully,

Bt

( Khaikholien Haokip ) ( T. Dongzakai Gangfe

Secretary . President

» S e 3/47%
(Pumzafou Thangsing (Pau omangﬁg%hte )

Joint Secretary Vice President -
Gl
- ( Thangchinlian Guite )
Adviser

The Chiefs’ Council, Churachandpur, Manipur.

Copyto:

1. ‘The Hon’ble Union Minister
(Tribal Affairs/Doner)
Govt. of India, New Delhi
- for information and necessary action please.
{_,2/Shn Mani Charanamei

Hon’ble M.P. (Lok Shabha) _
- for information and necessary action please.

3. ShrRishang Keishing
Hon’bIEM.P. (Rajya Sabha)

Govt. of India
= forkind perusal and necessary action please.
4. TheMinister (T.D. & Hill)

Govt. of Manipur
- for information and necessary action please

5. TheChairman .
Hill Areas Committee
Govt. of Manipur
- for information and necessary action please.
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Prime Minister's Office
(Parliament Section)

‘Proceedings in Parliament’
(Salient features)

November 29, 2007

Rajya Sabha As soon as the House assembled at 11.00 am, members from NDA led
“walk out by by BIP were on their legs. Smt. Sushma Swaraj alleged that the Govt. was not
NDA” giving any respect to the important and crucial issues raised by them such as
Taslima Nasreen’s shifting out of Kolkata, and the passage of AIIMS Bill which

led to resident doctors of AIIMS going to strike and said that the BJP and their

allies would not participate in the proceedmgs of the House for the whole day

today and would also not participate in the BAC meetmgs Thereafter the NDA

members staged walk out in protest.
“strike by AIIMS * Shri Rajniti Prasad (RJD) raised the i 1ssue of strike by the doctors of
doctors” AIIMS protesting against the passing of AIIMS Bill by the Parliament. Shri
\ : Prasad referred to the statement of the AIIMS doctors saying that they would not
W treat any MP in future. Shri Mangni Lal Mandal and Prof. Ramdeo Bhandari

said, this was an insult of the Parliament and demanded that doctors should be
punished for their statemem. ‘MOS(PA), Shri Pachouri said that the Govt. would
take note of the concern of tbe members.

“protest by SP - On the SQ 201 relatmg to the Deptt. of Atomic Energy reg.- “Nuclear
members” - Fuel Supply from Russia”, Smt. Jaya Bachchan and other members from SP,

" supported by some members from CPM, consndermg the importance of the

matter, wanted to ask more supplementary questions but were not allowed by

the Chairman saying that as per established practice in the House, only three

3 \/f?.i supplementanes could be allowed. The Members from SP kept on protesting
G //“',}' saying that keeping in view the importance of the Question, as per tradition,
X # more supplementaries could be allowed by the Chairman. But the Chairman dld

) not agree and the next Question was taken up.

“walk out by During Question -Hour, when Shri S. Regupathy MOS (E&F) was
cPM” answering his SQ No. 207 reg. “Notification .on the Rights of the Forest

: Dwellers”, Smt. Brinda Karat, by way of supplementary, wanted to know from «
{1 Loan I‘—““-ﬂ the Govt. that why the Act and Rules had not yet been notified and how could
' N the Act be implemented without notifying the Rules framed under the Act.
[ M A Other members from CPM and SP also supported Smt. Karat and charged that

ol < the Govt. was unduly delaying the notification of the Act and the Rules and

f AL A?}‘/q’:/ evicting the forest dwellers. Replying to the supplementary of Smt. Karat, MOS

(E&F) .replied that the Govt. was taking all steps to sec that the rules were

notified as early as possible and also said that the Govt. was serious and taking

prior action. be taken as per the preamble of the Act. Smt. Brinda Karat and
other members from CPM and SP were not satisfied with the reply of the .

Minister and were continuously saying that how the Govt. could implement the

\%, Act without notifying the rules. When no reply came from the Minister, the
: members from CPM led by Smt. Karat staged a walk out in protest.
N
/ .
Q}% oX 1
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- Zero Hour During Zero Hour, AIADMK members led by Dr. V. Maitreyan wanted
“alleged remarks to raise the issue for which they had already given notices, regarding reported
on LTTE by a remarks, in support of LTTE by.a Union Minister in the UPA Govt. As soon as
.Union Minister”  the Dy. Chairman informed them that their notite was not allowed by the Chair,
they rushed to the well of the House ‘demanding immediate opportunities for
raising their issue. After the assurance of the Chair that they would be allowed
to speak but not on the basis of their notices, they resumed their seats and raised

the issue. :

Both Houses In the Rajya Sabha, Shri Tiruchi Siva (DMK) raised the reported ill-
"Protect ethnic ~ treatment with Indians in Malaysia, who had migrated and settled, especially
Indians in from Tamil Nadu, by the citizens as well as the Govt. of Malaysia. Associating
Malaysia" himself with-the concern of Shri Siva, Shri D. Raja (CPI-M) informed the
Rajya Sabha House that though the Indians were given the ethnic citizenship of that country,
they were being undermined and 'were not provided ‘equal democratic and

human rights: * They were protesting peacefully on 24™ November, 2007

demanding equal rights, but they ‘were abused, killed and threatened by the

administration of the Malaysian Govt. * Shri D. Raja suggested that our Govt.

should take up this matter with the Malaysian Govt. with whom we had a good

: diplomatic relationship. .
Lok Sabha In the Lok Sabha also during Zero Hour, Shri S.K. Khsraventhan raised

the issue of ill treatment meted out to Tamilians in Malaysia. Raising the issue

he said that recently in Malaysia, during a demonstration by Indians, mostly

Tamils, were lathicharged and teargassed by the police. Some people were

arrested. He urged the Government of India to take steps to protect the ethnic

Indians in Malaysia. Speaker advised members not to say anything that would

affect relations with the friendly country. Cutting across party lines, all Tamil

Members, urged Government to take up the matter with the Malaysian

Government. Associating with the issue, BJP Members also stood on their legs

- and stated that the temples were also being demolished. Asa result, there was

din over the issue. Despite the repeated requests from the Speaker stating that

any country could not be discussed in such a manner in the House. As the

' uproar continued, at a point of time, Speaker directed that the live telecast of the

Adjournment proceedings be stopped and the TVs be switched off. When the din still
continued, the Speaker, at 12.30 pm, adjourned the House till 1.00 pm.

Do,
(Rajihder Sﬂ#ngjo }

Under Secretary (Parlt.)

29.11.2007
PS (S) to PM
PS (J) to PM

’S to MOS(PMO)
IS(&)



Secret
No. 17014/4/2004 -S&M(Pt) '
Government.of India
Mrmstry of Tribal Affairs
= : LI / 3
(xii)) The Model Bill is somehow more elaborate in conferrmg powers

A on Forests and Pohce officers- for search and seizure thdr/1 the
%gS—'.)\ * conferment of. ownershlp rights-over MFPs on the FDC‘

/

(xiv) The prov1s10ns of the Model Bill are contrary to the provxsrons of

PESA Act.
v

-, ,_,‘9‘) 8 “The Mmlslry of Tribal- Aﬁ‘au’s is of the that “The Scheduled. . .
, \4’ A5k Tnbes (Recogmuon of Forest Rrghts) BIll, 200,5 adequately addresses the
\\ - issue of conferment of ownershrp nghts over, the minor forest produee to the :
.. B forest dwelhng scheduled Tribes, who aré dependent on MFPs for. their :
Qy\k A subsxstence and livelihood needs; The Ministry, therefore, does not consider
VWY : the need for enacting the “Model -rll ~ State/UT Minor Forest Produce
A }J : (Ownership Right of Forest Dependent Comrnumty) Act 200s” proposed by
\< @[\ﬂ‘ LheRile Muustry of Environment Forests. The procedural details may be
O provxded in the rules to be~ ed aﬁer enactment of the ST Blllpemssies 0 . I

.9. o The above position is submxtted to the Committee of Secretaries for -

.._..V.K
Joint Secretary to the Govt. of India
Mlmsuy of Tribal Affairs

Tele: 23073489

Page 12 0f 39




Minutes of e meeting of the Technical Support Grouy - constituted to
formulate th »'*Scheduled Tribes (Recognition of Forest Rights) Bill, 2005’ held
on 21.7.20058 ;

FECy

Secretary(TA)’s Chamber. The list of participants in the said meeting is at
Annexure. The representative of the Ministry of Environment & Forests did not
attend the meeting of the TSG, despite repeated requests made to them during the
course of the meeting. . Al : '

A ineei‘ing of the Technical Support Group (TSG) was heid on 21.7.2005 in

2; As égcretaxy(TA) vs)as.;"leld up elsewhere, Shri Rajeev Kumar, Joint
Secretary welcomed all the members of the TSG and informed the membeis that

Secretary (TA)".would be joining little later. It was decided that Smt. Sudha Pillai,

Réjeev Kumat, JS, to brief the Committee,

3. Giving“the background of the case, Shri Rajeev Kumar, stated that the
Ministry had :prepared a drafy of “The Scheduled Tribes (Recognition of Forest
Rights) Bill, 2005” and circulated the same amongst all the Ministrieg concermed for
their commensi. The draft Bill was approved by all the concerne Ministries with
suggestions iz some cases, except the Ministry of Environment & Forests. After
examining the objections of the Ministry of Environment & Forests. and giving
point-wise comments thereon, the Ministry, had referred the draft Bil] to Ministry of
Law & Justice for their advice and vetting of the draft Bill. On receipt of clearance
from the Minisity of Law & Justice, the Ministry had sent a Note for the Cabinet,
along with the draft Bill as vetted by the Ministry of Law & Justice, to the Cabinet
Secretariat on 28.4,2005 for placing the matter before the Cabinet, " he Cabinet Note

4. Shri -Rsjzev Kumar, J3, informed the Committee %ad received g
overwhelmihg' -sponse from the individuals/ organizations from all over the
Country anc-at many as 5634 individuals/organizations had sent sheir comments/
suggestions sip 12°20.7.2005, either supporting the Bill or opposing the same. While
some of the so;rments have been sent by the individual stakeholders, large number
of comments Fave been received in the formi of resolutions Supported by many
individuals:- He stated that the Ministry had compiled all the comments/suggestions
in the form gr a Statement and the TSG has to take a view on the various
general/specific Jomments and decide whether changes were requited to be made in



12,

13.

L4.

>

16.

17.

18.

SECRET

No.17014/4/2005-S&M/PC&V
Government of [ndia
Ministry of Tribal Affairs

Rights being heritable but not alienable or transferable and in the
absence of a heir, the heritable right shall pass on to the next of kin

[Section 4(4)]

Partly agree that no member of a forest dwelling Scheduled Tribe
shall be evicted or removed from forest land under his occupation
till the recognition and verification procedure is complete. [Section

4(5)]

Forest rights shall be conferred free of all encumbrances and
procedural requirements, including clearance under the FCA,
requirement of payment of NPV [Section 4(9)]

Right of land to forest dwelling STs who can establish that they
were displaced from their dwellings and -cultivation without land
compensation due to State development intervention and where the
land has not been used for the purpose for which it was acquired
within five years of the said acquisition [Section 4(10)] -

Deletion of existing Section on Offences and Penalties [.Segti,on 9]

ole

Previous publication of rules [Section 16 (1)] - .

The qumber of members of the Sub Divisional Level Committee,
District Level Committee and the State Level Monitoring
Comr_nittee and the procedure to be followed [Section 16 (1)(e)] -

IL Important issues which are NOT AGREEABLE — Annexure-II:
|8 Inclusidn of non-ST forest dwellers [Preamble, Section 1(1), Section
2(0), Section 3, Section 4] -
2. Changing the cut off date of 25.10.1980 to 13.12.05 [SeCtion_4 3)]
3. Expansion of ceiling of 2.5 ha [Section 4 (6)].
4. Gram Sabha as the competent authority for approving the forest rights.
[Section 6(1)]
-III. Some minor and consequential issues, which are NOT
AGREEABLE A _
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12.

13.

14.

5t

16.

1

18.
19.

20.

21.

SECRET

No.17014/4/2005-S&M/PC&V
Governmeit of [ndia
Ministry of Tribal Affairs

falls within the traditional boundaries or range of that community
[Section 4(8)]

Deletion of the provisions relating to the duties and responsibilities
of holders of forest rights also for protection of wildlife, forest and

biodiversity, etc. [Section 5(1)]

Grant of power to sell the harvest minor forest produce and
provision of fair minimum support price. [Section 5 (1) (e)]

Making the Government responsible for ensuring that the benefits
arising out of any explorations, exploitations and use of natural
resources are not denied and adequate compensation is given for
any damages caused by such activities. [Section 5 (2)]

The Government being made responsible for protecting the forest
rights of the FDSTs and other traditional forest dwellers and for

~ prohibiting others from violating the provisions of the Act and
taking punitive action against them. [Section 5 (3)]

The Government being made responsible for protecting the right to
access of biodiversity and the community right to the intellectual
and traditional knowledge related to forest biodiversity and cultural

diversity. [Section 5 (4)]

Non acquisition or diversion of forest land without prior intimation
and prior consent of Gram Sabha and the affected persons without
paying adequate and equal compensation and proper rehabilitation
[Section 5 (5)]

Authorities and Procedure for Vesting of Forest Rights [Sections 6

(1)106 (12)]

Provision relating to constitution of one or more committees or
other institutions by the Gram Sabhas to consider matters that fall
within the purview of the Gram Sabha. [Section 7]

In situ rehabilitation of ineligible and primarily forest dependent
encroachers through employment in afforestation or in other forest

based activities [Section 8]

The provision that the directions of the Central Government to
every authority referred to in Chapter IV of the Bill shall be
consistent with the provisions of this Act and shall not result in the
curtailing or abrogation of any of the rights recognised under this
Act. [Section 14]
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Internal

1. Notes on N-12 to 15 may kindly be seen which provides a
background of the issue under discussion which is about notifying the Act
and the Rules of the Scheduled: Tribes :and ‘Other Traditional Forest
Dwellers (Recognition of Forest Rights) Act, 2006. This was a much
debated legislation and  represented the political  Government's
commitment to providing rights over land historically in possession of
Scheduled Tribes and other Forest Dwellers but denied to them for
decades after independence for want of govemment records. The Act was
under preparation since 2005 and finally was passed by the Parliament in
2006 and received the assent of the President on 29" December, 2006.

2. The Act provides that the Act will become operative “on such date as
the Central Government may by notification in the official gazette appoint.”

3. The Act has not yet been notified. | » "

4. The exercise of preparing the Rules under the Act was undertaken
by an Expert. Committee constituted by the Ministry of Tribal Affairs under
Shri S.R. Sankaran through a consultative process which involved the
Ministry of Environment and Forests. The draft rules were published for
.comments on 19.6.2007. Comments have been received and the Ministry
is eéxpected to notify both the Act and Rules on any day after 45 days from
19.6.2007 after Ministry of Tribal Affairs has reviewed the responses.

5. The Act under Section 4(2) provides “that the forest rights
recognized under this Act in critical wildlife habitats of National Parks and
Sanctuaries may subsequently be modified or resettled, provided that no
forest rights holders shall be resettled or have their rights in any manner
affected for the purposes of creating inviolate areas for wildlife
conservation except in case all the following conditions are satisfied,

namely:

a) the process of recognition and vesting of rights as specified in
section 6 is complete in all the areas under consideration;

b) it has been established by the concemned agencies of the State
Government, in exercise of their powers under the Wild Life
(Protection) Act, 1972 that the activities or impact of the presence
of holders of rights upon wild animals is sufficient to cause
irreversible damage and threaten the existence of said species

and their habitat;

133/\111/"
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c) the State Govemment has concluded that other reasonable
options, such as, co-existence are not available;

d)  a resettlement or alternatives package has been prepared and
communicated that provides a secure livelihood for the affected
individuals and communities and fulfils the requ:rements of such
affected individuals and communities given in the relevant laws
and the policy of the Central Government;

e) the free informed consent of the Gram Sabha in the areas
concerned to. the proposed resettlement and to the package has

been obtained in writing; 3

1) no resettlement shall take place until facilities and land allocation
at the resettlement location are complete as per the promised

package;

The operative portion to note is that the rights recognized under this Act
can in the case of “critical wild life habitats” be subsequently modified or
. resettled. The Act does not presume a situation in which rights are|
=2 g_gendent on the notification of the chtlcal wild life habitat. This is amply
. clear in the law. . The Act is ﬂagged and Section 4(2) may kindly be
perused

6. The present position being proposed seems to be: @

a) The Act is not to be notified until critical wild life habitats are
defined by the Ministry of Environment-and Forests. The Ministry
of Tribal Affairs have intimated vide its letter dated 24.8.2007
(FR) that in such case the schedule of distribution of title deeds
would be delayed. -

b)  The Government is here proposing to delay notification of the Act
~ and the Rules on the grounds that critical wildlife habitats need to
be defined first before the distribution of title deeds begin. The
Law passed by the Parliament states that rights would accrue
and if in case of critical wildlife. habitats which are to be deemed
“inviolate spaces” where human habitation is to be avoided,
people could be relocated. The law as it exists is, therefore,
sensitive to wildlife conservation but not at the expense of tribal
rights. It seeks to combine the two objectives by providing rights
in_the first place and then also provide for relocation once the
area is notified as critical wild life habitat. The Government
position proposed to be taken now by not notifying the Act in the




o 19 there a way out, is the issue. A practical solution would be to
notify the Act-and Rules on schedule and in the Rules specifically provide
for “provisional” title deeds to people in national parks/sanctuaries wherein
it is clearly stated that they are liable to relocation if the area.is declared
subsequently as critical wildlife habitat. This would be in keeping with the
spirit and letter of the law and help avoid the policy and political
‘misadventure that non-notification of the Act/Rules would entail.

[R. Gopalakrishn'an]
- 29" August, 2007

{\ Principal Secretary to PM-I!
i |

o

~d

8.  Principal Secretary had held discussions with Secretary-

Tribal Affairs, Secretary-MoEF and Law Secretary on this
important issue, . :

9. Concern was expressed that as soon as the Rules are
notified under the Act, Pattas will be issued not only for the
National Parks and Sanctuaries but also within the “tritical
wildlife habitats” long before such habitats have actually been
delineated and notified by the Ministry of Environment &

o32)95]4 12T



Rules until such time the wildlife habitat is defined is empirically
incorrect because people exist in those areas. The Government
has not been able to relocate them so far. People are not bemg
reintroduced into the critical wildlife habitat and instead the law is
providing for them for being removed. Such a removal has to be
conditional on the Govemment relocating them because they
would have the right to land which may not necessarily be the
same land on which they are currently residing. The action of the
Government in not notifying the Act and Rules until such time the
critical wildlife habitat is defined may not be tenable for the

following reasons:

» This is not an unanticipated situation or somethihg that has
cropped up anew. This was anticipated and provided in the
law under section 4(2).

= The existence of people in area subsequently declared as
sanctuaries/national parks has to ‘be understood in context.
When the Wildlife Protection Act, 1972 was promulgated,
section 21,22, 23 and 24 provided for settling of rights of
people in those areas and exclude such land from the limits of
the proposed sanctuary if in those areas, people were living.
The fact that these sanctuaries were notified without going
through this procedure of settlement of rights has created this
situation. Can poor tribal and traditional forest dwellers be
doubly wronged for inaction of the Government? Espemally,
after it has been corrected by the new Law

= The non notification of the Act and Rules would mean that the
entire tribal rights issue which is legislated from the point of
view of individual right to property and right to life is contingent
on bureaucratic efficiency of mapping the critical wildlife
habitat. Especially when the law clearly provides that such
identification follows the Act/Rules and not precede it as is

~ sought to be done.

Simply put, the law as passed by the Parliament is clear that the rights that
accrue under this Act of Parliament are not circumscribed by any definition
of the critical wildlife habitat which the Act itself under section 4(2) see as a
subsequent activity. The Ministry of Environment and Forests may want to
make this activity precede the notification. If on this ground, the
GoVernment delays notification of the Act and Rules therein, the position of
-the Government would be politically challenged. It is also likely to
embarrass the Government hugely in terms of going back on its




Forests. There is already tremendous pressure from several
States to quickly finalise and notify the Rules and commence
the distribution of Pattas. Demand for early settlement of the
rights of forest dwellers is rapidly rising due to the expectation
created by the passage of this Act. Once the Pattas are issued
and forest dwellers' rights are settled, it will be a herculean task
to subsequently shift them out of the critical wildlife habitats.
The entire exercise of identifying, delineating and notifying the
critical wildlife habitats could then easily become redundant. .

10. It was further noted that the Ministry of Environment &
Forests is likely to take at least 8 to 10 months to identify and
establish "critical wildlife habitats". Drawing up of alternative
Packages and obtaining the consent of the Gram Sabhas for the
resettlement of forest dwellers who are found within these
habitats is likely to take considerably more time. It can be
safely assumed that resettlement of forest dwellers outside the
critical wildlife habitats is not likely to begin for another year or
SO. ' .

1t.” In order to save these core aréas of the National Parks
dnd Sanctuaries as inviolate spaces for wildlife, it was felt
necessary to immediately provide a safeguard.

12.  For instance, it was considered whether a provision could
be made in the Rules that, pending finalisation and notification
of critical wildlife habitats, the Rules will not be applicable to
National Parks and Sanctuaries. However, Law Secretary was
of the opinion that making such a provision in the Rules would
not be legally viable. ;

13. Section 1(3) of the Tribal Rights Act lays down that the
Act shall come into force from such date as the Central
Government may notify. The Central Government has not yet
notified the Act. Law Secretary was of the opinion that the Act
itself cannot be brought into force till such time as the “critical
wildlife habitats™ are notified. This is because the notification
of the “critical wildlife habitats” is an integral part of the Act.



4. MoGA Dave now wiitien to PMO miorming, in effect, tha

the Act will not be brought into force till the erifical wildlife
habitats are notified by McRF. MoEF have informed that the
exercise of identifying the critical wildlife “habitats is
commencizng. e

»15.  The position stated by the two Ministries in para 14 may

be noted. MoEF may be asked to expedite the process of
identification of the critical wildlife habitats.coJbs eamnig. af Yy
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INTERNAL

The communications at flags ‘A’ and ‘B’ were
discussed with PM by Principal Secretary and the
undersigned. PM has already issued instructions that
MoEF may be asked to expedite the identification of
the critical wildlife habitats. Principal Secretary may
like to speak to Secretary MoEF in this regard.

ST
(Pulok Chatterji)
25/09/2007
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Internal

1. FR is a letter addressed to the Principal Secretary from

- Secretary, Ministry of Environment and Forests on action proposed

to be taken by the Ministry of Environment and Forests in relation
to implementation of the Scheduled Tribes and Other Traditional
Forest Dwellers (Recognition of Forest Rights) Act, 2006.

2. The Act of the Parliament receivéd the assent of the
President on 29" December, 2006. ‘ ~

3.  The draft notification of the rules was published on 19" June,
2007 and are to be finalized after the expiry of a period of 45 days.
The period is now over. Under the draft notification under section
16 there is a provision for “declaration and notification of critical
wild life habitat.” It states that the “Central Government in the

Ministry of Environment and Forests shall within six months of the

date of the Act and the Rules comin into force, issue detailed

quidelines regarding the nature of the data collected, the process
of collection, validation of date, its interpretation, role of expert
committee, the process of consolidation among others in
determining the Wild Life Habita " The point to note is that the

notification of Rules precedes the exercise - of
definition/demarcation of critical wild life habitat. .

The format given for this under Rule 16(3) provides guidelines on
the notification of critical wild life habitat. The Expert Committee is

to consist of the following members.

o Two independent ecological/wild life experts familiar with the
area concerned.

o Two independent experts in social and tribal issues familiar
with the area concerned one of whom may a member of the

ST.
o Member nominated by the Ministry of Tribal Affairs.



o Member nominated by the Ministry of Environment and
Forests.

o Chief Wild Life Warden of the State/his or her nominee.

Needless to say, any constitution of an. Expert Committee has to
be in consonance with this rule. After the process described under
this section is gone through, the Central Government can issue a
notification of a critical Wild Life Habitat and then initiate the
process of creating inviolate areas for wild life conservation in such
 critical wild life habitat where forest rights maybe modified or
holders of forest right may be resettled as per Section 4 of the Act.

4. It is important to reiterate here that the objective of the
Scheduled Tribes = and. __Other _Traditional _Forest Dyvellers
Recognition of Forest Rights Act, 2006 is to provide rights to the
Scheduled Tribes and other Forest Dwellers on lands in their
historical possession. They are liable to be relocated after it has_ .

been conclusively proved after going through the due process that " °

in the larger public interest, certain areas are inviolate and
therefore they are liable to be resettled from such areas. Rights
belong to -the people and duty belongs to the Government to

ensure the declaration of critical wild life habitat after going through
- the due process. B bl

9. Therefore, rights may not be understood as benefaction by
the government. MoEF is mandated to ensure protection of critical
wildlife habitat to be able to modify rights not to delay it from
coming into place. It needs to be made abundantly clear therefore
that rights cannot be in a state of suspended animation until such
time as the Government in the Ministry of Environment and Forests
has completed defining the “critical wild life habitat” because it is
not a precondition for the right to be operative but a requirement if
right has to be modified.

6. It therefore, naturally follows that’it is in the interest of
government to reduce the timelines prescribed in the enclosed
calendar. This is initially a desk exercise done simultaneously not




sequentially across states and approved by the national committee
provided in the Rules. lts verification in the field is to ensure that -
people have a right to question the demarcation. The entire
exercise can be completed in 60-90 days.

7. The key issue is, does the government think it can. delay the
notification of Rules on the ground that the governmental exercise
of definingcritical wildlife habitats will take ‘X’ amount of time? The
answer is that it may be difficult, in fact, impossible, for the
following reasons. ; :

a) Such delay of notification on the ground of defining wild life
habitats can be questioned in a Court of Law since this Act is
for conferral of rights primarily and therefore such conferral is
the “core” issue and definition of wild life habitat a “residual”
issue (WP#Sanctuaries cover only 5% of total forest area).
State governments that have tribal population are likely to
take initiative in the matter as well as interveners on behalf of
tribal rights. o e

b) Legal opinion may be that there are some sundry Acts
passed by Parliament/Assemblies which languish for rules
not being notified. Can such a situation be visualized for this
much-debated landmark piece of legislation on which
PM/President have gone public on several occasions in
national addresses like Independence Day, Address to
Parliament, etc.? Unlikely. Parliamentarians who passed the
law may demand answers from the Government if it delays
notification. May be even political action in the streets might.

c) It would be difficult for the Government to make a credible
defense of the delay on an issue as vital as this because
political democracy often sets its own pace. :

d) The Government may also want to decide how its scorecard
will look if it delays notification. The overwhelming logic is
that it will be forced to notify grudgingly these Rules shortly
and in the process, it would have squandered away any



goodwill from such a measure and instead seen first as
- capitulating to. amateur opinion that belittles the power of
history and political democracy and next to . political
adversaries who will claim credit for having, brought the
government to its knees for trying to scuttle an agenda that
vitally affects 7% of the most vulnerable of India’s pgpulation.

[R. Gopalkrishnan]
August 17, 2007
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No.F.l7014/02/2007—PC&V(Vol.V1)
Government of India .
Ministry of Tribal Affairs
declared. The Mmlstry has, therefore requested the Ministry of Envxronment &

Forests to take all necessary action for determination of the critical wildlife

habitats in the national parks and sanctuanes expedmously without waiting for |

the Act and the Rules to come into force ¢ 5o that the vestmg of the forest rights is
not delayed after the notlﬁcatron of the Act and the Rules (Annexure-IV) The

(Annexure-V)

7, The Ministry of Envrronment & Foreets has informed the ane Mlmster s
Office and thrs Mmlstry that they are hkely to take about a year to complete the
whole exerclse of 1dent1ﬁcatlon of cntrcal wxldlrfe habrtats (Annexure-VI)

' e

8. On this issue, the Prime Minister has also directed the Mmlstry of .
Environment & Forests on 15.9.2007 to fix a time ‘limit for the issue of the
notification referring to Critical Wildlife Habitats. The Prime Minister has further

directed that this task should be completed soonest possible as the non-issue of *

this notification is holding up the notificition of the Tribal Act itself (Annexure-

9. The above position is submitted to the Commnttee of Secretaries for

consideration.

[ Dr. Bachittar Smgh ]

Joint Secretary to the Govt. of India
Ministry of Tribal Affairs

Tele: 23073489

Place: New Delhi
Date: 11.10.2007

Page 3



Secret

No.F.17014/02/2007-PC&V(Vol.VD)
; Government of India
L Mmlstry of Tnbal Affalrs

Scheduled: Tnbes and Other Traditional Forest Dwellers (Recogmtlon of Forest
Rights) Rules, 2007 to the Ministry on 11.5.2007.

4. The draft rules submitted by the ’I‘SG were exammed in the Mxmstry and,
after vetting by the Ministry of Law & Justice (Legrslatwe Department) the same
were pre-pubhshed in the Gazette of India on 19. 6.2007 for inviting comments
from the public within a period of 45 days before their ﬁnahzatlon,, as required

under the Act (Annexure-II).

e

5. : The Mnnstry recelved a large number of commentslsuggestxons on various
clauses of the draﬁ rules ﬁom the Members of the Parhament, Central Ministries,
State Govemments legal practmoners, academrctans, wnldhfe experts and
general public. The Ministry as prepared the reqsed draft rules in the light of
the comments/ suggestions received and referred the same to the Ministry of Law
& Justice on 28.9. 2007 for approval and vettmg before publication in the Gazette.
The Department of Legal Affairs have cleared the draft rules which have now
been referred to the Legislative Department on 5.10. 2007 for vettmg. The same *
.are awaited from the Legislative Department. This Mimstry is regularly in touch

with them for expedmng the same. : 2 2

6. It may be mentioned that the Ministry of Environment & Forests, while
furnishing_ their comments on the draft rules, had expressed the view that the
forest rights in protected areas should be vested with Tribal and Other Traditional
Forest Dwellers only after Critical Wildlife Habitats are declared. Unless this is
done, keeping the Critical Wildlife Habitats inviolate (by resettling the people
elsewhere) may become very difficult (Annexure-IIT). This Ministry is of the
view: that the suggestion given by the Ministry of Environment & Forests, if .
accepted, will have an effect of del'erring the vesting of forest rights in Protected
Areas with tribal and other traditional forest dwellers and weuld delay the
process of implementatiorx of the Act. Under the Act, there is no provision to

defer the process of vesting of forest rights till Critical Wildlife Habitats are

Page 2



Secret

No.F.17614/02/2007-P“t:&V(Vo|.VI)
Government of India
Ministry of Tribal A ffairs

New Deihi, October 11, 2007

NOTE FOR THE COMMITTEE OF SECRETARIES

Subject: Rules under the Scheduled Tribes and Other Traditional Forest
- Dwellers (Recognition of Forest Rights) Act, 2006.

» The Parliament enacted the Scheduled Tﬁbgs and Other Traditional Forest

- Dwellers (Recognition of Forest Rights) Act, 2006 to recogmze and vest the
forest rights and occupation in forest land in forest dwelling Scheduled Tribes
and other traditional"forest dwellers who have been residing for generations but
whosé rights could not be recorded. The Act has bp'én published in the Gazette of
 India, Extraordinary, Part-IL, Section 1 o 2.1.2007 (Annexure.1),

2. . In order to carry out the provisions of the Act, the Mlmstry of Tribal
Affairs constituted a Technical Support Group (TSG) on 12.2.2007 under the
chairmanship of Shri S.R. Sankaran, Secretary (Retired), Ministry of Rural
Developmgnt, for ﬁaming' Rules uhder the Act. The TSG  consisted of non-
officials from various disciplines . and ‘also officials from the Ministries of
Environment & Forests, Law & Justice, Rural Devilopment (D/o  Land

Resources), Panchayati Raj, State Goveniments, Research Institutions and Joint
Secretary (TA) as Member Secretéry. ’

3. The TSG held 5 meetings at New Delhi on 1.3.2007, 14.3.2007, 29-
30:3.2007, 11-12.4.2007 and 25-27.4.2007 on various aspects of the formulation
of the rules. The Sub Groups of the TSG also held meetings at Hyderabad, Pune,
: Ranchi, New Delhi and Shillong on 3.4.2007, 4-5.4.2007, 9.4.200:7, 13_.4.2007
and 23.4.2007 with thé State Governments/UT Administrations in jhe region to’
take care of the State-specific variations. The Chairman, TSG, submitted the drafi

Page 1
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S B Secret
; Most Immediate
Copy No.8.5.
No.F.17014/02/2007-PC&V (V. ol.VI)
Government of India

Ministry of Tribal Affairs

New Delhi, October 11, 2007

Subject: Rules under the Scheduled Tribes and Other Traditional Forest Dwellers

v (Recognition of Forest Rights) Act, 2006 — meeting to be taken by Cabinet
‘&\& Secretary at 12.00 noon on 16.10.2007 in the Comniittee Room, Cabinet

Secretariat, Rashtrapati Bhawan, New Delhi ok ~

TS () .
Reference Cabinet Secretariat’s Memo No.701-T/2/2/2007-CA.V dated 8"
October, 2007 on the above subject. '

2 A background note on the above subject is circulated herewith for discussion in

L"’& the meeting.
= : _ ‘ | '
- 3. Kindly make it convenient to attend the meeting. ¥ e
{Q P”J # _ [:D?;;;t;uf’rsmgh ]

,:91 i Joint ‘Secretary to the Govt. of India
ddts Gy * Tele: 23073489

vl o e : iy

’ Shri T.K. Viswanathan, Secretary, Department of Legal A ffairs.
Shri K.N. Chaturvedi; Secretary, Legislative Department.
Ms. Meena Gupta, Secretary, Ministry of Environment & Forests
Shri G.B. Mukherji, Secretary, Ministry of Tribal Affairs

b‘% Copy, along with the background note, also forwarded to:-

‘1/\:f \Ahn T.K.A. Nair, Principal Secretary to Prime Minister.

W

\
_ g/
(// ¢
. “ - Copy to Cabinet Secretariat (Shri Gulshan Kumar, Under Secretary), Rashtrapati
/ Bhawan, New Delhi, for information w.r.t. their Memo No.701-T/2/2/2007-CA.V dated

8™ October, 2007. Seven copies of the background note are sent herewith for internal

\d}‘ eirculation. ;
e
\ » | | 730,\4@
CP\ : [ Dr. Bachittar Singh ]

Joint Secretary to the Govt. of India

_frre.
T2 IELT 20 a0
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September 11, 2007

Dr. Manmohan Singh
Prime Minister
Government of India
New Delhi

o,

Jeon, O Pt Singhyi

were put up on the website for public comment on June 19" 2007. The last date decided
by the Ministry was July 31, 2007. 1t Was expected that the Rules would be finalized and
the Act notified, However more than 6 weeks later tb\is has not been done.

The announcement of the Act without jts notification has led to a serious situation for

tribals in many areas. Forest officials who have been responsible for denial of tribal rights -
have taken advantage of the delay between the Act and jts notification to evict tribals

the tribal rights op that jand. At the same time there are repotis of connivance between
land malfia and officials to take illegal possession of land. This is a most untenable

The delay'is'inexplicablé. I request you 1o urgently intervene on this Issue so as o ensure
that an impurtant‘achievemenl of the UPA Government is not weakened or evep
subverted by the non-notification of, the Act. :

waﬁ/ 4{47’ ma%

Yours sincerely

(yton? Ay S
4 4 4 o ) ?‘ i r e R v M\K 3 e
V)8 )y( on' e M\l ~ % CQC’7 %M
‘ /F% ; X S X W NOH
DEYlhs ) e 8% W/
plet " fhedy 4>

loY3u | Div { A)jo
1369 prfet —ey - L 08\
Mk Gopalan Bhawan, 27-29, fhai vir Singh Marg, New Delhi 11000} &)>

hesy ; y
iSSL-L‘\*" email: cc@coim.ora  website- httn-liwww cnim rn ~ns






o : Government of India
i Ministry of Environment & Forests

) .. Paryavaran Bhawan,
s CGO Complex, Lodi Road,
New Delhi-110003

Apropos to the telephonic conversation between the Director, PMO and the
Deputy Inspector General (WL) held on 25.9.2007. In this regard, kindly find enclosed the
copies of the following documents with respect to the Scheduled Tribes & Other Forest
Dwellers (Recognition of Forest Rights) Act, 2006 for the ‘agenda for 4t meeting of NBWL:

Guidelines to notify critical wildlife habitat including constitution and
functions of Expert Committee, scientific information required and

resettlement and matters thereto.

ii) Package proposed in the EFC for relocation of villages from crucial wildlife
habitats.in Tiger Reserves for providing inviolate space to tigers and other
wild anima_ls

iii)  Strengthening protection in tiger reserve (Tiger protection Force).

( Dr. %

Deputy Inspector General (WL)
The Director (Attn: Ms. Kalpana Awasthi), Prime Minister’s Office, South
Block, New Delhi. : : :
U.0. No. 6-36/2006 WL-I (pt) . Dated: 25th September 2007.
“RA,
/“/‘ %)
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l.

Guidelines to notify critical wildlife habitat including constitution and
functions of Expert Comnmittee, scientific information required

- and resettlement and matters incidental thereto.

Application for notification of critical wi!diife habitat :

(@  The State Govérnment shall initiate the précess for notification of critical
wildlife habitats by submitting proposals on a case by case basis, to the
Mm'isuy ‘of Environment and Forests, under intimation to the nodal
‘agency under the said Act. The application shall include, among others,

- 2. Criteria and Process for deciding Critical Tiger/wildlife habitats
in tiger reserves / protected areas . e

With the aim of maintaining viable Ppopulations of tiger and other faunal and
floral species to conserve biodiversity and Jife Support ecological systems in

natural wildcmesé areas, the following criteria would be followed:

a. Delineation of critical tiger/wildlife habitat (inviolate space/habitat) required
for the susténance of 3 viable populations of tiger and other wild animals in tiger,

K



Nei

2

} reserves and protected areas vis-a-vis the Wil'dliife (Protection) Act, 1972, as
amended in 2006, and the Scheduled Tribes and Other Traditional Forest
Dwellers (Recognition of Forest Rights) Act, 2006.

b. A minimum inviolate space of 800-1000 sq. km. should be maintained as the -

inviolate area to support a viable population of tiger in tiger landscapes, based on

tiger life history parameters, territory sizes and populations viability analysis.

. C.

e

For Natidnal Parks and Sanctuaries, other than Tiger Reserves, critical

wildlife habitat area should be demarcated on the basis of species area curves
spéciﬁc for each bio-geographical area, as classified by the Wildlife Institute of
India (Rodgers and Panwar, 1988). The .size of the inviolafe axfea.within each
critical habitat zone will be based 6n its potcntiél to harbor viable populations of
umbrella speci.es (endemic species, top'camivores, mega-herbivores; indicator,

wild relativg:s of species of economic value, endangered and .thrc'atcped, and

migratory species), which would serve to conserve the entire bioaivctsity of the

area.

d.

~'Besides National Parks and Sanctuaries, identified corridors of significant

wildlife values should a,lso_ be examined according to the above criteria for

. delineation as critical wildlife habitat.

3.

3.1

Expert Commiittees, their composition and functions

For completing the process of deciding inviolate areas as per the criteria
prescribed above, the following Committees would be constituted: -

- Central Committee

a. Additional DG Forests (Wildlife) Chairman -
b. Dir¢ctor, WII, Dehradun : 'Membcr :



c. Shri Valmik"[.hapar, . Member

d. Shri Mahendra Vyas Member

e. Member Secretary, NTCA Member

f. Inspector General of forest (WL) .Member Convener

Chief Wildlife Warden of the concerned State and concerned Protected Area
Manager may be co-opted as and when required. '

3.2 The Central Committee would examine, on a case:by-case basis, proposals
received from States for declaration of critical wildlife habitats in tiger
reserves/protected areas, within 30 days of its receipt, and submit the proposals to - -
the Ministry of Environment and Forests for final notification. :

3.3 State Level Commit_tee

i. The. State Government shall notify a State level Committee with the
following composition: et
' _a.  State Chief Wildlife Warden " Chairman
[ b.  Representative = of Ministry of Member
= Environment and Forests, Government of
© India ] ~
¢ Representative from the Ministry of Tribal Member
- Affairs, Government of India ;
- d. Two State level experts in the field of Members
wildlife

¢.  One local representative in the field of Member
"sociology/conservation or a representative

~ from Grgm Sabha
f. Protected Area Manager Member Convener

3.4  Terms of Reference for State level Expert Committee

()  The Expert Committee shall determine the extent of inviolate area required
for wildlife conservation, based on above criteria, evidence and analysis
presented by the State Government in its application; deliberations during
the consultation and other studies or information from its own investigation;



(i1) - The Expert Committee, in arriving at such a decision, may, among others,

(a)

- (b)

(i)  The Expert Committees may further

(@

®)

+.proposed critical wildlife habitat

have the power to summon witnesses, call for documents, and
undertake any other actions or investigations it feels necessary;

consult the Gram Sabhas that would fall within or are dependent
on resources within the proposed critical wildlife habitat, the
Director of the concerned National Park or Sanctuary, Divisional
Forest Officer as well members of the civil society organizations

working on social and environmental issues in the area. '

e

independently verify that complete and correct information was

provided to the concerned Gram Sabha which are included in the

act on requests from concerned Gram Sabhas and provide support
to collect relevant information on the proposed critical wildlife
habitat : .

(iv)  The State Government or any affected Gram Sabha or individual may send
objections,.comments or additional evidence to the Expert Committee on its
decision within 30 days from the date of first hearing of the State

Committee.

W) : The Expert Committee‘shal.l considet these submissions and give a final
recommendation to the Ministry of Environment and Forests within 15 days.

Information to be submitted with application for critical wildlife habitat

The State Government shall include the following information while submitting
the application for critical wildlife habitat, namely: - .

)

(i)

(iii)

Physical, topographical and ecological details along with relevant
maps of the areas to be determined as critical wildlife habitat;
Location of human habitations within the proposed critical wildlife
habitat along with their demogr_aphic, economic and social details;

A list of families and settlements likely to be affected by the
declaration of the critical wildlife habitat;



(iv)  Scientific studjes including documentation of biodiversity that
provide the ecological data on the habitat and population of the

significant plant and animal species;

(V) Dataon human animal conflict and assessment of impact of humap -
presence on animal numbers and animal habitat;

(vi)  Studies on the extent of dependence and interaction of the affected
communities with the forest resources within the Proposed critical
wildlife habitats;

- (vi))  Resolution of the Gram Sabha certifying that in areas included

(viii) Resolution of the Gram Sabha certifying that the affected Gram

(ix)  The State Govemnment ensure that the requirement under Sections -

Consultatioh for determining critjcal wildlife habitat

()~ The State level Expert Committee shall intiate open process of
. consultations on the said application in the following manner-:

(@)  One or more hearings close to or within the critical wildlife
habitat, ensuring that reasonabe opportunity is provided for
all affected to attend the_ said hearings;

(b) Public notices in loca] languages shall be issued, broadcast ..
on the radio, posted on the web and aj| appropriate -

publicity methods used at least thirty days prior to public
hearings; 4

(©)  Gram Sabhas can invite additional €xperts to be present and
participate in the public hearing.

o



Internal

Reference PM'_é instructions for MoEF on the issue of
Notification relating to critical wildlife habitats on 1 4.9.2007..

2. Inthis regard, directions were communicated to MoEF vide
this Office letter dated 15.9.2007 (placed at F/X). Subsequently,
reminder was issued on 27.9.2007 (placed at F/Y).

3, In this regard, MoEF, vide letter dated 4.10.2007, has

stated that the guidelines to notify critical wildlife habitat
including constitution and functions of Expert Committee,
scientific information required and resettlement and matters
thereto have been finalized by MoE&F and submitted to Ministry
of Tribal Affairs. However, thé details for expediting the
implementation, fixing key responsibilities and time frames have .
not been stated as yet. This will adversely affect the Notification
of the Scheduled Tribes and other Traditional Forest Dwellers
(Recognition of Forest Rights) Act 20086. '

4.  File -is submitted for kind information and further
instructions, please. . o '

(Kalpana Awasthi)
4.10.2007

JS(G)



the consent of the Scheduled Tribes and such other
forest dwellers in the area, and in consultation with an
ecological and social scientist familiar with the area,
that the activities of the Scheduled Tribes and other
forest dwellers or the impact of their presence upon
wild animals is sufficient to cause irreversible damage
and shall .threaten the existence of tigers and their
~ habitat;

- (i) the State Government, after obtaining the consent of
the Scheduled Tribes and other forest dwellers
inhabiting the area, and -in consultation with an
independent ecological and social scientist familiar

with the area, has come to ‘a conclusion that other
reasonable options of co-existence, are not available;

(iv) resettlement or alternative package has been prepared

- providing for livelihood forthe affected individuals and

communities and fulfills the requirements given in the
National Relief and Rehabilitation Policy; .

(v)  the informed consent of the Gram Sabhae concerned,
and of the persons affected, to the resettlement
programme has been obtained;

(vi) the facilities and land allocation at. the resettlement
location are provided under the . said - programme,
otherwise their existing rights shall not be interfered
with.

. 3.' ~ In the light of the above, it may be desirable to reque'st the Law
Secretary to give the legal advicé on the matter in writing.

(R. Gepalaégt;:n)

September 27, 2007
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SECRET

Subject: - Rules under the Scheduled Tribes ‘and Other Traditional Forest
Dwellers (Recognition of Forest Rights) Act, 2006.

esoe

A meeting of the Committee of Secretan'es chaired by Cabinet Secretary was
held on 16™ October 20b7 at 12 noon in the Committee Room of Cabinet
Secretariat, to consider the note received from the Ministry of Tribal Affairs, on the
above subject.

2 Joint Secretary, Ministry of Tribal Affairs (MoTA) briefed the Committee of

Secretaries on the background of the subjeci, salient points of which are mentioned

¢

(@ The Parliament enacted the .Scheduled Tribes and Other Tradi!ional
Forest Dwellers (Recognition of Forest 'Rights) Act, 2006 to recognize and
Vvest the forest rights and occupation in forest land. The Act was
published in the Gazette on 2.1.2007.

(b) In onder to carry out the provisions of the Act, M/o Tribal Affairs
constituted a Technical Support Group (TSG) on 12.2.2007. The Draft
Rules were submitted by the TSG to the Ministry on 11.5.2007, which
was examined in' fhé _Miniétry and after vetting by M/o Law & Justice
(Legislative Deparjr;l_ent), the same got pre-published in the _Gazetté on
19.6.2007 for inviting comments from the public within a period of 45 days
before their finalization, as required under the Act.

() The Ministry received a large number of comments / suggestions from

Members of the Parliament, Union Ministries, State Governments,
academicians, wildlife experts efc. and prepared the revised Draft Rules
and submitted the same on 28.9.2007 for approval to the Ministry of Law
& Justice, :

(d) p The Department of Legél Affairs, Ministry of Law & Justice have cleared
the Draft Rules which is now referred to the Legislative Department of
M/o Law & Justice on 5.10.2007 for vetting.



SECRET.

Copy No al - k

CABINET SECRETARIAT
RASHTRAPATI BHAVAN

——

Doc. No. CD (CA-V)-64/2007
MINUTES OF THE MEETING OF COMMITTEE OF SECRETARIES

Venue: Committee Room, Cabihet Secretariat.
Date of Meeting: ~ 16-10-2007.
Time of Meeting:  12.00 Noon

- PRESENT

Shri K.M. Chandrasekhar, Cabinet Secretary.
Shri T.K. Viswanathan, Secretary, Department of Legal Affairs.
Shri K.N. Chaturvedi, Secretary, Legislative Department. i NG
Shri G.K. Prasad, Additional DG, Ministry of Enviro.n.ment & Forests.
Dr. C.S. Kedar, Joint Secretary, Cabinet Secretariat.
Dr. S.B. Agnihotri, Joint Secretary, Cabinet Secretariat.
Dr. Bachittar Singh, Joint Secretary, Ministry of Tribal Affairs. -
Shri Sanjeeb Mishra, Deputy Secretary, Cabinet Secretariat. )
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‘Based on the above, the submission is as follows:

Ensure the notification of Critical Tiger Habitats in Tiger
Reserves which can be done by 3" December, 2007;

Make a suo moto statement in the House preferably
tomorrow that the Government will notify the Act and
Rules of the Scheduled Tribes and Other Forest Dwellers
(Recognition of Forest Rights) Act in the first week of
December, 2007. ]

For consideration.

i Gopalakrishnan]
28" November, 2007
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Internal
Subject: Notification of Critical Tiger Habitat in Tiger Reserves

1. The Notification of the Scheduled ‘Tribes and Other Traditional
Forest Dwellers (Recognition of Forest Rights), Act 2006 is presently
on hold for prior declaration of Critical Wild Life Habitats.

2. In this connection, it was clarified earlier that it is possible to
declare “core or Critical Tiger Habitat areas of National Parks and
Sanctuaries where it has been established on the basis scientific and
objective criteria that such areas are required to be kept as inviolate
for the purpose of tiger conservation” as per the provisions of 38 V of

for notification to be done by the States: This communication has
been' issued vide the letter no.1501/1 1/2007-PT(Part) dated 3"

o December, 2007. States have been given time upto 20.12.2007 for

notification.

4. . This removes the anxiety in wild life circles regarding tiger
conservation in the context of the Scheduled Tribes and Other
Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006.

5. - The law as it exists provides for identification of critical tiger
habitats only in tiger reserves through the provisions of the Wildlife
Protection Act, 1972. Identification of other critical Wildlife Habitats
are provided for only under the rovisions of the Scheduled Tribes
and Other Traditional Forest Dwellers (Recognition of Forest Rights)
Act, 2006. A similar exercise can be undertaken once that Act and

‘Rules get idéntified.

6.  However, as decided earlier, administrative orders for similar

identification (without legal validity) needs to be considered for
sanctuaries with Rhino and Lion population. In this connection, while
Kazranga and Manas get covered as tiger reserves, 3 rhino reserves

Pabitra, Orang (Assam) and Jaldapara (West Bengal) will need to be



Internal

This is with reference to this Office leﬁer dated 6.12.2067 i

to the Law Secretary seeking an opinion whether it is legally
possible to notify  and operationalise  the ST's & Other
Traditional Forest Dwellers (Recognition of Forest Rights) Act at
the stage when the Ministry of Environment & Forests is in the

process -of identification of critical wildlife habitats in

consultation with the States.

2.  law Secretary has advised that the Government has
substantially undertaken all the measures for bringing into force
the said Act while the process of identification of critical wildlife
habitat in other protected areas of the country is continuing.
Legally there is no bar to bring the Act into force while this
exercise is continuing. In view of the above, there is no legal
impediment for bringing the Act into force.

3. Fileis submitied for kind information please.‘
: e "~ (Kalpana :t'\i/vasthl)
; I 7.122007

| : : ?/[‘VA
7 ' ' '

\'5/0 :



D>
1.

protected as well as Gir Sanctuary for Lions in Gujarat. These are
only administrative orders and should in no way be a deterrent to the

notification of the Scheduled Tribes and Other Traditional Forest

Dwellers (Recognition of Forest Rights) Act, 2006.

7. Since there has been considerable anxiety expressed in
Parliament on the delay in the notification of the Scheduled Tribes
and Other Traditional Forest Dwellers (Recognition of Forest Rights)
Act, 2006 by Parliamentarians cutting across party lines, it would be
appropriate if an announcement could be made in the Parliament that
the Act would be notmed immediately to become operatlonal with a
prospective date of 30™ December, 2007. If agreed,a suo moto
statement could be made in the House on Wednesday or Thursday
by the Prime Minister as Minister of Environment and Forests to this

effect.

8. For appropriate consideration. //\/\}

[R. Gopalakrishnan]
L e nm A s ¢ d J ¢ ’1*’ December 4, 2007

PRV ITREIU R S I /

AS e i
7 g, i e,

Principal Secreta_rv tg PM% A

S
— LY

Mf@ ) 2T

\f@:)/




: ‘%;;/(/ Internal
With reference to your letter dated18.6.é007, (F/A) addressed to
Secretary, M/o Tribal Affairs suggesting that a letter from PM to CMs
regard informing them about the Rules Notification for the STs and
other Traditional Dwellers Recognition of Forests Rights Act 2006
and suggesting that the preparatory action to ensure the entire
distribution of title deeds is done in a planned way as per the
scheduled calendar, the draft letter was awaited from the Ministry.

2. - The Ministry instead of complying with the same had stated -
vide letter dated 28.6.2007 (F/B) that as per Act, the Rules can be
finally notified after 45 days i.e. upto 8.8.2007, as draft Notification
was on 19/23.6.2007. It has stated that (i) after inviting .
comments/suggestions from the public within a period of 45 days is
required. (ii) Besides as per the Act, the MoEF needs to laf*down the
criteria for determination and Notification of the critical wildlife
habitats for the purpose of the Act, which it has not done so far. o)
Hence, the finalization of the Rules is going to take about 3-4 months
for coming into effect. (iii) The issue of awareness generation through
printing of materials and posters in the regional languages sensitizing
the District level committees by the nodal Ministry i.e. M/o Tribal

Affairs will also take considerable:time. Therefore, it would not be. .
possible to progress before 3-4 months i.e. before October 2007.

3. Comments |

This was kept for discussion in Principal Secretary to PM's
meeting on 10.7.2007. In this regard, it is stated that certain activities
can be initiated parallely or simultaneously instead of being done
serially. The general data collection forms of various committees etc
can easily be initiated by the states at the earliest so that the
groundwork is done for the implementation as soon as the rules are
notified and tabled in Parliament. The Parks/Sanctuaries are a
‘miniscule portion of total forest areas. The Central Govt, at best,
would develop standard prototypes of materials which then be
disseminated among the states which in turn can undertake the task

of printing at state or district levels.

R UL |



4. If agreed to, we may seek the draft letter from Ministry from PM
to CMs on the above issue immediately after 8.8.2006 i.e. after the
comments are assimilated in the Notification. They can be in the
nature of guidelines for states to initiate action in terms of forming
“various level committees.

; (Kalpana Awasthi)
.12.7.2007 -
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(e)  While furnishing comments, the' Ministry of Environment & Forests
expressed the view that forest rights in protected areas should be vested
with Tribal and. Other Traditional Forest Dwellers only after Critical Wildlife
Habitats are identified. The M/o Environment & Forests has informed the
Prime Minister's Office and M/o Tribal Affairs that it would take about a

year to complete the whole exercise of identification of Critical Wildlife
Habitats. :

(f)  Prime Minister has directed to fix a time limit and that this task ought to be

completed as soon as Possible as the non-issuance of this notificafion of

\/ Critical Wildlife Habitats is holding up the notifi catnon of the Tribal Act
itself. (s

3.. Cabinet Secretary desired to know what are the constralnts in expedrtmg the
various processes/activities from  the M/o Environment & Forests and Law
: Secretary. Secretary, D/o Legal Affairs, The representative of M/o Environment &
Forests highlighted Section 4(2) of the Act where the forest rights have. been
recognized and resettlement provisions have been provided for, subject to
- fulfillment of six conditions mentioned in items (a) ‘to ) of Sectlon 4(2) He also
stated that Ministry has taken steps to set up committees at all the State levels ahd
are issuing gurdelmes to camy out identification of Critical Wildlife Habltats .He
expressed concern that. unless these identification are done it will be
administratively difficult to implement the Act. Cabinet Secretary observed that the
one-year time frame work appears to be too Iong and desired to know if this time
frame can be shortened.

4, Law Secretary observed that the Act would cover the entire country and that
identifi cabon of Cntlcal Wildlife Habitats area is prov:ded in this Act. The Rights on
Tribals and Other Forest Dwellers would be statutorily recognized. He also
highlighted the Section 2 (0) and stated that Secretary, Tribal Affairs in a High Level
- meeting had expressed concern that this could be administratively diffi cult fo
lmplement and has a potential to create law and order problem.
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3. Secretary, Legislative Department explained that the whole procedure of

r identification begins with the gram sabha and goes up to a district level committee.
These are explained.in Section 6 of the Act. He also stated that the intent of the
two Acts, ie., the present Act under discussion and. Wildlife Protection
(Amendment) Act of 2006 need to be viewed in an integrated perspective and
hence identifying the Critical erdlrfe areas is of importance before implementing the
Act itself. :

6. Cabinet Secretary desired to know the extent of area which is affected by the
process of identification of Critical Wildlife Habitats and whether this can be
segregated from the notification of implementing the Act.

7 The representative of Ministry of Environment & Forests stated that only 8%

-of the area is likely to be affected and therefore M/o Environmént & Forests is
concerned about protection of such critical areas in National Parks and sanctuaries.
Law Secretary stated that it would entail an amendment to the Act, which could bea -
time consumlng process.

8. Cabmet Secretary finally observed that the identifi cation of Critical Wildlife
Habitats and need ‘of resettlement if any are mandated provrsnons of the Act He
suggested that M/o Tribal Affairs and M/o Environment & Forests may resolve the

; outstandlng Issues in order to compress activity time lines, bring forward the date of

~ notifi catlon and time period required may be indicated against activities in

consultation with Ministry of Law. Joint Secretary (CSK) may participate in the
deliberations of the group.

9. After dellberatlons the followmg decisions were taken by the Commlttee of
Secretanes -
(i) Ministry of Tribal Affairs and Ministry of Environment & Forests and
: Ministry of Law & Justice may indicate various stages and time periods
A with an objective to compress time lines and bring forward the date of
_ notification of this Act after the identification of “Critical Wildlife Habitats".
(i) | Areview meeting will be taken up after a month on this subject.



Internal

| Subject: Notification of Scheduled Tribes and Other
Traditional Forest Dwellers (Recognition of Forest
Rights) Act : , ; P

1. Today at the Parliament briefing for questions of the '
Ministries held by PM, Prime Minister expressed his deep concern
about the anger in the Parliament on the delay in the notification of

the Scheduled Tribes and Other Traditional Forest Dwellers
(Recognition of Forest Rights), Act and Rules. The MoS (PMO)
and MoS (Environment and Forests) also spoke about the need to
notify this urgently.

2. It may be recalled that at the meeting chaired by Principal
Secretary on this issue, the following decisions were taken:

a)  Notify theTiger Wildlife Habitats in Tiger Reserves before 31 .
December; . e ;

b) Make an announcerhen't_ in the Parliament about the
notification of the Scheduled Tribes and' Other. Traditional
Forest Dwellers (Recognition of Forest Rights) Act to remove

uncertainty.

3.  Clearly there is a political urgency to expedite the Act and
the Notification. : Y

4. It.is possible to notify the tiger habitats in the next three

days because the core areas which are already defined are only

being redefined as critical tiger habitats based on scientific criteria <

as provided in the Wildlife Act. Director (Project Tiger/NTCA) is

willing to produce the maps.and the draft notification by 30"
November, 2007. These could be notified by 3" December, 2007(4.y Shntes)

5.  Secretary, Tribal Affairs - who was present at the meeting
stated that the Act and Rules of Scheduled Tribes and Other
Traditional Forest Dwellers (Recognition of Forest Rights) Act
could be notified any time when he is given the clearance.
6. The desirable course of action for the GoVernment could be
to make a statement tomorrow that the Scheduled Tribes and
Other Traditional Forest Dwellers (Recognition of Forest Rights)

1SN pq esafenlesetfeT



Act would be notified not in January as scheduled earlier but in the
first week of December. There is no activity, repeat no activity,
that requires delay by another month.

7. It may also be stated that there is no environmental concern
that would be addressed by delaying the Act by one more month
for the following reasons: -

a)  Critical Tiger. Habitats in Tiger Reserves would stand
defined; ; oy I :

b)  There is no reference to Critical Wildlife Habitats. in other
sanctuaries/natural parks which can therefore come into
effect only with the notification of the Tribal Rights Act which
has an explicit provision;

¢)  The most important point missed in the discussion is that :

eople are already historically living in these areas and no -

material difference is being made in the situation of the ark
or_the people by delaying the Notification. Can the -

Government evict them to enhance Wildlife conservation? It

cannot, because if it could, it would have done so earlier.

The notification of the Act empowers this relocation .after

following the procedure.  Therefore it is a plus for

environmental conservation in the real sense as for the first
time serious relocation would become possible but not by
being bundled out as refugees but as right-bearing citizens
entitled to relocation as per terms specified. - The argument
that once the rights are assigned through the Tribal Rights

Law, it would be difficult to remove people is simply not

correct because in the current regime there is no relocation

that is happening. It is also self-evident that relocation is
ultimately a political choice of the Government in power in
the State and after the Act has been unanimously passed in
the Parliament no State Government will venture to do an

relocation_except within the terms of the new Act. So no

purpose is being served by the delay except for allowing the
Government to be cornered politically.

8. It may also be mentioned that Government is trying to
facilitate the relocation on a parallel track in terms of enhancing
«  payment for relocation.




Internal
Subject: CondemnAati‘on of the delay to notify fules for
STs & Other Traditional Forests Dwellers-
(Recognition of Forests Rights) Act, 2006
e On receipt of the consent of the President on 29.12.2006,
the “STs & Othe'.r. Traditional Forests Dwellers
(Recognition of Fore's.t's' Rights) Act, 2006” was published
in the Gazette on 2;1.2067. The Act pi'O\}ided for it to :
: become effective from the date on which the Government
notifies it. The Rules ‘for.thé_ Act.were also placed on the
publ{c domain in July, 2007 giving a time of 45 days for
fe%péir;se. Howevér, both the Agt.and.the Rules have -

not been notified.

IRt ST
need not be notified unless “critical wildlife habitats™

¢ In a meeting in PMO; it was decided that the Act/Rules?

— e

mentioned in the Act passed byﬁ Parliament are first 77
- identified and notified. This decision was taken in August, >

R
' 2007.

e PM directed on 14.9.2007 that the Ministry of Environment
and Forests should fix a time limit for identification of

critical wildlife habitats.



* MoEF has prepared guidelines for defining critical wildlife

habitats. lt'does‘ not make clear the timeframe.

e The condemnation of the delay to notify Rules raised by

the CPM cannot effectively be responded to by

Government at t_his point in time.



RECOGNITION OF AND VESTED OF FOREST RIGHTS IN FOREST DWELLING -
DULED TRIBES -In Chapter - TiT Section 4 and Sub - section (1) to (7) of the Bill/Act the

Under the facts and circumstances mentioned above on the issues and matters of. -
Scheduled Tribes (Recognition of Forests Rights) Bill, 2005, we earnestly and hopefully re-
questyou kindly to add the word ‘manipur State' after the words Jammu and Kashmiir in Sec-
tion 1 sub-section (2) as to read ‘It extends ta the whole of India except the State of Jammu
and Kashmir and Manipur States’ in the larger interests of the Scheduled Tribes of Manipur
and in the interests of justice to one andall. * ;

Yours faithfully,

B 4 6’(07%}5—
2. (Mr. THAUKHOLAIN)
Gen. Secretary, .T.L.C.

g, (Mi%%)f;mﬂk’ | 4. (Mr.m;é;;'f 4L

Chairman S _ Piesident,
Zomi Council Hmar Inpui

e : et p oS

5. (Mr. HOLKHOLUN L HUNGDIM,) 6. (Mr H. NENGSONG)
President, o©¢ l7/o S Prasident
Paita Tribe Council/HQ

Kuki Inpi Churachandpu_r

~im = ssovLLy HIMDCD . I SECTION 2 (C) ofthe S
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G ) 8 ;
Mr THANGKHANPAU) , 8 (Mr. KAMKHO L)

f President President
United Zou Organ?sation Vaiphei Peoples Council
9. (Mr. KAIKHANMANG) 10. (MR. TH. JAMCHINTHANG)
President President
Tedim Chin Union v . Simte Tribe Council
Tl mlox
11 (M. HEMKHOSEI) ° 12. (Mr. D ANGAM GANGTE)
President (Acting) : Gen. Secretary

Mate Tribe Council

Gangte Tribe Union

L _\\(/ y 1,;\'ﬂ‘\'“

13 (Mr. L. HAOPU HAOKIP)
Gen.Secretary

- Thadou Tribe Council
‘Memo No.ITLC/7/Memo/03: Dated, Churachandpur, the 6th
July, 2005.
Copy to:-

J/gﬁ(dkﬁhang Keishing, Hon'ble M.P. (Rajasabha)
hri Mani Cheranamei, Hon'ble M.P. (Loksabha)

3. Shri H.T. Sangliana Hon'ble M.P. (Loksabha)
4. Shri T.Phungzathang, Hon'ble Minister (TD), émanipur. ,
~ 5. Shri Ngamthang Haokip, Hon'ble Minister (Forest), Manipur.

6. Shri Gaikhanngam, Hon'ble Minister (Power), anipur.
7. Shri Francis Ngajokpa, Hon' ble Minister (Edn.}, Manipur.
8. Shri N.Songchinkhup, Hon'ble Chairman (HAC}. snanipur.
9. Shri T.N. Haokip, Hon'ble Speaker (Manipur)

10. Shri T.Manga Vaiphei, Hon'ble MLA (manipui)

11. Shri Thangsuo Baite, Hon'ble MLA (Manipur}

. 12. Shri Dr. Chaltonlien Amo, Hon'ble MLA (Manipur)

13. Shri Chungkhokai Dounge’l Hon'ble MLA (Maiapiir)

14. Shri Thangminlien Kipgen, Hon'ble MLA (Manipur)

15. Shri P.S. Henry Paotei, Hon'ble MLA (Manipur)

16. Shri R.K. Thekho, Hon'ble MLA (Manipur)

1% ShriA. Aza, Hon'ble MLA (Manipur)

18. Shri D.Shaiza, Hon'ble MLA (Manipur)

19. Shri Wungnaosang Keishing, Hon'ble MLA (Manipur)

20. Shri Z. Mangaibou, Hon'ble MLA (Manipur)

21. Shri Samuel Jendai, Hon'ble MLA (Manipur)

22. Shri B.D. Behring, Hon'ble MLA (Manipur)

23. Shri D.K. Korungthang, Hon'ble MLA (Manipur)

24. The,Chief Secretary, Government of Manipur.

for kind.information and taking necessary aciion

D‘__g’

(24¢-DsPty)
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(T. HAUKHOLIAN)
Generza: Secratary



XN HEADQUARTER: LAMKA . tAANIPUR - .
A A ( Apex body of Hmar Inpui, Kuki Inpi & Zomi Council )

Dated, Churachandgur, the 6th July, 2005.

~ To-

Shri Rajeev Kumar,

Joint Secretary, .
Ministry of Tribal Affairs,

Room No.722, A- wing,

Shastri Bhavan,

New Delhi - 110 001

Subject : Submission of a representation in the matter of Draft Scheduled Tribes
{Recognition of Forest Rights ) Biil. 2005 suggesting for certain modifi
cations thereof.

-Sir,

Whileappreciating the concem of the Central Goverrimer:: f- tha welfare of the Sched-
uled Tribes living in India by introduction of the proposed Bill known as Scheduled Tribes
(Recognition of Forest Rights) Bill, 2005, we, the undersigred Public Leaders; on behalf of
the people of Scheduled Tribes of Manipur in general and the Scheduled Tribes people of
Churachandpur District in particular, have the rionaur te siitnni v canresentation on the
subject cited above before you for favour of vour kind perusal and taking necessary action.
2. That, we would like to suggest that the words ‘Manipiur State’ saall be added after the
words Jammu and Kashmir occured in Section 1 (2) of the Bill which will read as follows:-

Sect. 1(2): It extends to the whole of India exceptthe State oi Janunu and Kashmir and

Manipur State.

3. That, the reasons for not extending the proposed Bill/Act, 2005 are briefly stated as
under :- : 2 ; i
() PECULIAR STATUS OF SCHEDULED TRIBES OF MANIPUR: The tribals liv-

ing in the states of Manipur, at present occupy 9/15ih ¢ i the total geographycal
area of 22327.0 sq.kms of the States and the popuiziinn of tribals subsequently
reC@nised by the Central Government as Sche:diilixd tibes under Article 342
of the Indian Constitution. Manipur States is divide into 9 (nine) Districts and 5
(five) districts occupied by Scheduled Tribies having a total population of 9,83
.074 as per a provisional figures of 2001 Census of Manipur. There are 33
{thrity three) recognised Scheduied T ihes in it ese Tribes are havin ;
their own customs and cuitures from time immermorial 2nd their customs and

~ cultures wére distinctly different from other Schedulz Tribes living in other
Shtates in India.

(ii) POSSESSION OF LAND: The tribals iiving in tha Rit Tistricts of Manipur were
having land ownership in the name of the Chief or Khuifakpa cver the land with
the jurisdiction of the village since time immemorial. The Viliager were at lib-
erty to use the land for Jhiiming and other purposes bv cisaring the vegetation
for raising agricultural crops on rational basis. Afier 2 annexation of Manipur
by the British, the boundaries of saversi villzaes ez “afinad more clearly on
the ground as well as on PANBI SO A (€ iy - - |y from ong viltacie

o annthar vitlacoa
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(i)  CREATION OF MANIPUR STATE HILL PEOPLE (ADMINISTRATION) REGU
LATION, 1947: Knowing fully aware of the distinctive of customs and cultures of
the Tribal people fiving in the Hill areas of Manipur, the Maharaja of Manipur has
made a REGULATION known as the Manipur State Hill Peoples (Administra-
tion) Regulation, 1947 and this Regulation, 1947 was made applicable to all
the Hill Peoples of the Manipur States. In Chapter -1V of Section 60 to 64 of the
said Regulation, it has been laid down the procedure for settlement of land
dispute within and without the village or villages

(iv)  THE RIGHT OF OWNERSHIP OF LAND BY THE VILLAGE CHIEF/
KHULLAKPA RECOGNISED BY THE COURT OF LAW : The Hon'ble Judicial
Commissioner, Manipur inas held and recognised ihe right of ownership of land
in the Hill Area of Manipur in his judgement in Civil Write Application No.20 of
1958 (Reported in 1961 AIR Manipur 31) between Luitang Khullakpa and oth-

ersVs. Deputy Commissioner, Manipur and held that there are 2 (types) of land
in hill areas namely (1) Land in such of the villages in the Hill Areas as are
included in the Scheduled to Manipur State Hill People (Administration)
Regulation, 1947 and (ii) land in the villages which are not included in the said
Regulation for the sake of easy reference, the part judgement of the Hon'ble
Judicial Commissioner in the afcresaid Civil Writ Application No.20 of 1958 is
reproduced as under :

. ‘Section 60 to 64 of the Manipur State ilill People (Administration) Regu
lation, 1947 indicated that ownership of lanid and right to cultivation are
recognised in the Hill Villages of the Union Territory of Manipur. This ownership
is situated with in the boundaries of the 1 il Villages bis been recogiused iy
the Government. This is true in respect of land in the Lambui Village in Ukhrui
Division of Manipur. Hence the Government cannot claim that the Villagers are
in possessions of the land only during the pleasure of the Government. Such
fights in tland amouni o Properiy within the eaning of ait. 310f the Consii
tution and the Government cannot deprived the villagers of their rights in the
property in question save by authority of law which mean that they cannot be
deprived of their property by means of executive action by offering and ex-gra-
tia payment.’

Fromthe abo;le mentioned Judgement of the Hon'ble Judicial Commissioner,
Manipur it is obviously clear that the Triblas in the Hill Areas of Manipur have got
a legal rights over the land which is under their occupation and possession.

4. PROBLEM TO BE FACED BY TRIBALS WHILE ENFORCING THE PROVISION OF

THE PROPOSED Scheduled Tribes (Recognition of Forests Rightd) Bill/Act, 2005: Section.

2 (d) of the Bill/Act define the words ‘FOREST LAND' means land of any description falling
within any forest ardea and includes uncladsified forests, existing or deemed forests, pro-

-tected forests, reserved forests, sanctuaries and national parks. A= per the figures given in

the Statistical Bulletin of Forests Department, Manipur (1997-98) the forests area is shown as
17,418.0 sq.kms of which reserved forest is 1467.0 sq.kms and protected forestis 4171.0
sq.kms and other forests is 11,780.0 sq.kms and ownership of forest is shown as State For-

est Departemnt and the ownership of private individuals is shown as nit in the same Bulletin..

There is conflicting rights between the Hill Tribes and Foresis Department\, Manipur over
Protected Forests (4171.0 sq.kms) and Unclassified forests {11,780.0 sq.kms). The total
area of protected forests and unclassified forests is 15,951.0 sq.kims over which the Sched-
uled Tribes claimed that ownership is vested to the Trial Peoples whereas the Forests De-

. partment, Manipur claimes that it is vested to the Forests Department, Manipur. Therefore, in ,

the event of enforcing of the proposed Scheduled Tribes (Recognition of Forests Rights) Bill/

Act, 2005, there will be a legal fighting between the Forests Departy!ng"it. Manipur and the
Scheduled Tribe people of Manipur over the ownership of land in the Hill Areas of Manipur.
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i accept the cut off date of 25.10.1980 for recognition and vesting of
forest rights to forest dwelling Scheduled Tribes in respect of forest
land under their occupation and the flexibility in the cut off date,
provided in the draft Bill, has been removed; [Section 4(2)]

ii. accept the recognition and vesting of the forest rights in the core
areas of the National Parks and Sanctuaries on a provisional basig
for a period of 3 years, which shall become permanent if thé holders
of such rights are not relocated within this period with due

%0 compensation; [Proviso to Section 4(1)] o

As regards “core areas”, the definition of “core areas” has been
incorporated in the draft Bill. [Section 2(d)]

iii. clarify that occupation of any individual or family or community
on the date of commencement of the Act shall be restricted to the
area under actual occupation and shall in no case exceed an area of
two and one-half hectares per nuclear family of a forest dwelling

- Scheduled Tribe; (This should allay apprehensions that every one
will get 2.5 hectares irrespective of actual possession) [Section 4

©0)

iv. revise the role of the Gram Sabha and to entrust them the authority
- of only initiating the process for determining the nature and extent of
the individual and/or community forest rights; [Section 6(1)]

V. * the involvement of officers of Departments of Revenue, Forests
and Tribal Affairs in the Sub Divisional, District Level and the
State Level Monitoring Committees. in the process of settlement of
forest rights under the Act; [Section 6(8)]

Vi - the registration of the title to the forest land jointly in the name 6f :
" both the spouses where married, and in the case of a single person
headed households, in the name of the single head; [Section 4(5)(ii)]

Vii, provide that the penalties under this Act shall be in addition to and
not in derogation of the provisions of any other Law for the time
being in force. [Proviso to Section 7] -

74 This Ministry is, however, not agreeable to the suggestion that non-Tribals
and other forest dwéllers should also be brought within the purview of the proposed
Bill. The rationale for not agreejng to this suggestion has already been conveyed to

PMO, vide this Ministry’s U.O.Note of even number dated 25.10.2005, referred to
above. - i

8. The Ministry has accordingly prepared a revised draft Bill afterj corporating
the modifications indicated in para 6 above. A copy of the revis raft Bill is

: enclosed at Annexure-IV. The portions in bold are those as were in the draft Bill

vetted by the Ministry of Law. The portions which have been struck out are those
which were in the draft Bill vetted by the Ministry of Law but are proposed to be
deleted. Portions which are underlined are those which have been incorporated based
on the suggestions accepted by the Miuistry. :



U AGENT

1 ‘y~tﬁi&{ 3
e o, G/ AN
& =t

. AN i
SNoeate Y J
L < =1

Government of India
Ministry of Tribal Affairs

Subject: “One Day Consultation Workshop” on the Scheduled Tribes (Recognition
of Forest Rights) Bill, 2005
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This is in continuation of this Ministry’s Uf‘ . Note of even number dated
25.10.2005 whereby the comments of this Ministry on the observations made by the
Ministry of Environment & Forests, vide their letter No.2-3/2004-FC(Pt.1) dated

12.10.2005, were fumished to PMO for the workshop.

2, In the “One Day Consultation Workshop”, which was organised by the PMO
on 28.10.2005 mainly to discuss the agenda of inclusion/exclusion of National Parks
and Sanctuaries from the purview of the Bill, it was decided that the participating
Experts may furnish their specific suggestions to this Ministry for incorporation in the
draft Bill. Further, the Secretary (Tribal Affairs) may hold another round of
discussions with Secretary (E&F) to finalise the Bill to the mutual satisfaction of
both.

3. - After the Workshop, Secretary (Tribal Affairs) had written a letter to the
Secretary (Environment & Forests) on 28.10.2005 (copy enclosed at Annexure-I) to
send their written,comments, if any, for improvement of the proposed ST Bill to this

Ministry before the préposed meeting to enable us to have a look at the suggestions in

advance. No coniments were, however, received from the Ministry of Environment &
Forests. &3 s

4. The Secretary (Tribal Affairs) had a meeting in Secretary (E&F)’s chamber
on 4.11.2005 to further discuss the areas of concern for further improvement of the
Bill to the satisfaction of both. During the meeting, the Ministry of Environiment &

. Forests ‘gave a statement containing clause-by-clause suggestions for amendment in

the draft Bill: (Copy éiclosed at Annexure-IT)

5.« This Ministty has also received suggestiogs from the following Experts
(enclosed at Annexure-ITI):

Shri Valmik Thapar

Shri M K. Jiwrajika,

Shri K. Ullhas Karanth

Dr. M.K. Ranjitsinh

Dr. M.D. Madhusudan

Shri P.K, Sen - :

Ms. Smita Gupta -

Ms. Bina Agarwal .

Shri Prabhat Patnaik, Ms. Aruna Roy,
Shri S.R. Sankaran, Shri Jean Dreze and others
10. Shri Pradip Prabhu -

11. Ms. Nandini Sundar

12. Shri Shankar Gopalakrishnan

13. Ms. Madhu Sarin

VRN L B LN -~

6. The various suggestions given by the Ministry of Environment & Forests and
the Experts have been examined in the Ministry and it has been decided to:



O

Vii.

3.

B

Committee by proposing that it act in an advisory capacity
to the Gram Sabha. :

Conferred new right to communities and individuals to

return to the original habitation if unsatisfied with the
rehabilitation.

Subsequently, MOS(PMO) held discussions with Ms.

ollowing points emerged:

]/Tr':n’da/Ka[a_p_ef-dﬂe on the above issues on 28.9.2006. The
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‘s;meltted the views on the
stated that:

On the issue of land rights to non-tribal forest dwellers, it
could be appropriate to consider a new Bill at a later date,
after assessing the impact of this particular enactment.

Issues like the cut-off date, rights over minerals and
timber and Gram Sabha recommendations to be vetted by
Sub Divisional and District Committee prior to conferring
land rights, were also discussed. However, it was felt that
these aspects formed the core of the proposed legislation
and it is not desirable to accept any dilution.

A flexible view could be taken on increasing the ceiling
limit beyond 2.5 to 3.5 or 4 hectares only for STs.
Increasing the area to 4 hectare or actual possession
whichever is lower, could be conceded.

hister of Tribal Affairs. also
Cs suggestions, wherein he

In the meanwhile, the

While the Bill should tribal focus, one can not be
insensitive to non-tribAl forest dwellers who have been
living in the forests fgr generations. The title of the Bill,
however, should be getained.

The Bill must conffne to settlement of land rights only on
the particular area, which as per official survey records,
show that as on/31.3.2004, 13.43 lakh hectares (1.73%)
of Indian recordg¢d forest area has been encroached upon.
It would be reAsonable that the cut off date should be
31.3.2004 insfead of 1980, which is not reasonable as a
new generatipn of forest dwellers has come into existence



since 1980. Besides, the ND,

, overnment had already
notified 1993 as the cut offdate th

at land should be on the

basis of the principle of “as is where is”.
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Wildlife Experts/Environmentalists (4x2=8+4 = 12)

1
2
3
4.
5
6.

7
8.

Shri Valmik Thapar, Ranthambore Foundation

Shri K Ullas Karanth, Director, Wild Lifs Conservation Society
Dr. M.K. Ranijit Sinh, Vakanar Gujarat - yet to suggest ’

Prof. Madhav Gadgil, Indian Institute of Science — yet to suggest
Shri Bittoo Sehgal, Editor, Sanctuary Magazine

Dr. N.D. Madhusudan, Nature Canveni.r Foundation, Mysore
Shri M.K. Jeevarajika — suggested by © 4 Vaimil Thapar

ShriP.K. Sen- - do -

Tribal Rights Issues Experts (5x2=10+5 tot. 1 15)

CONDOA LN~

Shri Pradip Prabhu, Campaign for Survival and Dignity
Ms. Madhu_Sarin -z ~

Shri Ganesh Devy

Ms Aruna Roy

Shri Jean Dreze

Shri Sanjay Upadhyay

Ms. Sunita Narain

Shri S.R. Sankaran

Shri Ramachandra Guha

Ms. Nandini Sundar

Shri Mahesh Rangarajan
Shri Prabhat Patnaik
Ms. Smita Gupta

Ministry Officials

i Secretary, M/o Environment and Forests
gl DG, Forests £
3. Secretary, M/o Tribal Affairs
4, Joint Secretary (Shri Rajiv Kumar), M/o Tribal Affairs
PMO Officials ;

Shri Pulok Chatterji, AS
shri R. Gopalakrishnan, Js
Smt. Kalpana Awasthi, Director
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Wildlife Experts/Environmentalists (4x2=8+4 = 12)

Shri Valmik Thapar, Ranthambore Foundation

Shri K. Ullas Karanth, Director, Wild Life Conservation Society
Dr. M.K. Ranijit Sinh, Vakanar Gujarat — yet to suggest

Prof. Madhav Gadgil, Indian Institute of Science — yet to suggest
Shri Bittoo Sehgal, Editor, Sanctuary Magazine

Dr. N.D. Madhusudan, Nature Convenor Foundation, Mysore
Shri M.K. Jeevarajika — suggested by Shri Valmil Thapar

Shri P.K. Sen - -do -

o

PN WP =

Tribal Rights Issues Experts (5x2=10+5 total 15)
1. Shri Pradip Prabhu, Campaign for Survival and Dignity
2. Ms. Madhu Sarin
Shri Ganesh Devy
Ms Aruna Roy
Shri Jean Dreze
Shri Sanjay Upadhyay
Ms. Sunita Narain
Shri = 7 Sankaran
9. Shri Rainachandra Guha
10.Ms. Nandini Sundar
11.Shri Mahesh Rangarajan
12.Shri Prabhat Patnaik
13.Ms. Smita Gupta

©NOD O AW

Ministry Officials

1. Secretary, M/o Epvironment and Forests
2. DG, Forests ' '
3. Secretary, M/c Tribal Affairs

PMO Officials
Shri Pulok Chatterji, AS (PMO)
Shri R. Gopalakrishnan, J$ (PMQ)
Smt. Kalpana Awasthi, Director (PMO)



those of the Panchayats (Extension i the Scheduled Areas)

el

Act, 1996.

(i)  Sec 2 (a) of the draft legislation applies to forest dependent
comrunity such as Joint Forest Management Committee,
Gram Sabha. Village Council, Eco—dévelopment Committée,jui
notified by the State Government. “The legislation does not

, apply to the individuals.

(ivi  The definition of Authorized officer has been included in section

3\{ i)": 2/6?)3 This has been done as the terr,ri-;has been used in section

1-4(b). -

(v}  Section 8 of the Draft Legislation provides—uf_ch)fmf!jgwpgqeﬂﬁ :
_fiﬁ?ffp_g_?rrangemgqt_. 25% of the net in.come from the trade iﬁ‘ ,‘
Minor Forest Produce ié to be utilized in generation and
development of forest area and the femaining 75% to be
distributed among the forest depen.d_ent~ 'cdmmunity.

{vi} Séction 14 (b)'h'as'be'en added to .tr;lke care of Government
pr'est land (s) owned by Governm.en't_'departments other than

; "
department of forests such as Revenue, Panchayati Raj etc.

i The Ministry of Law, Legislative Department were requested on

7.5.2005 to examine the draft legislation and vet the same. They were
‘eminded on 27.6.2005. However they are yet to vet the draft - \
Decision of the Committee of Secretaries is sought on the -proposed

inodei legislation on Conferring Ownership Rights of Minor Forest Produce to

ez orest Dependent Communities.



,,,._
"%’“‘:'an

@

4. The Ministry of Social Justice & Empowerment and Ministry of
Development of North Eastern Region have expressed their support to the
draft‘ model bill. The comments of Minfstry of Panchayati Raj and Planning -
Commission on the draft bill are placed at Annexure 1& 2. As suggested by
Planning Commission Section 1 (2) has been modified to' include National
Parks and Sanctuaries. As per the suggestion of Ministry of Panchayati Raj
Gram Sabha has been included in the definition o'f' Forest Dependent\
Community. On the basis of discussion with the State Governments and
comments of the Central Ministries, the bill has been ameqaed appropriately

and a copy of the amended bill is placed at .Annexure -3.

b. The salient"features of the proposed bill are as follows:'<-

(i) It ex-tends,to the Government forest lands in the Whole of the
States/ Union Territories. quwgver State Govérnments may
exclude N ational Parks and s anctuaries bépauée of Supreme
Court Order banning ccfrhmercial harvesting. of forest produce
and other lands depending on state speciﬂé_ ;situation which \
may vary from state to state. =

(ii) Forest Dependent Community has not been .deﬁned so far

including in PESA. This has now been defined in the proposed

bill and as per the definition “Forest Dependent Communities”

Management Committee, and / or any other group of
individuals, including Gram Sabha. Gram Sabha has been
included in the definition of Forest Dependent Community in

order to make the provisions of this legislation compatible with



(iv)

W)
(vi)

(vii)
(viii)

(ix)

. (xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

rcnamec.i the core areas in the National Parks and Sanctuaries as
‘critical wildlife habitat’ and provided for conferring rights in such
critical wildlife habitats on regular basis, instead of provisional basis;

added the definition of “community forest resource”; “

expanded the definition of MFP to include stones, boulders, slates, fuel
wood and right on community forest resources, including timber,
minerals, environmental and cultural services; ;

extended the right to minor forest produce to further include collection
and transport of minor forest produce;

amplified the community rights to includé entitlements of fish and
other water bodies;

expanded the rights with respect to settlement of forest villages to
include old habitations, unsurveyed villages and other villages in the
forests; B = T :

added a new clause relating to ¢ ight of access to bio-diversity and
community right to intellectual property; BRIV )

included a newright to in-situ rehabilitation;

included the right relating to ‘Government providing for diversion of
forest land for the purpose of schools, hospitals, etc. '

¥

amplified the definition of the term ‘Gram Sabha’;

made the Gram Sabha the final authority for approving the record of
forest rights instead of the District Level Committee and diluted the
role of the Sub Divisional Level Committee by proposing that it act in
an advisory capacity to the Gram Sabha;

conferred new right to communities and individuals to return to the
original habitation if unsatisfied with the rehabilitation;

provided that no resettlement shall take place until facilities and land
allocation at the resettlement location are complete. Also included a
proviso that critical wildlife should not be diverted by the State and
Central Government for any other use;



(xvii) made the rights being heritable but not alienable or transferable and in
the absence of 3 heir, the heritable right shall pass on to the next of kin;

(xviii) made the conferring of the forest rights free of all encumbrances and
procedural requirements, including clearance under the FCA,
requirement of payment of NPV;

(xx) deleted the existing Section on Offences and Penalties;
(xxi) provided for preﬁous publication of rules; and

(xxii) provided for the number of members of the Sub Divisional Leve]
Committee, District Level Committee and the State Leve] Monitoring
Committee and the procedure to be followed,

i) Expansion of the scope of the Bill to cover non-tribals and other forest
dwellers;
ii) Change of cut off date 25.10.1980 for recognition of forest rights;

ki)  Revision of the ceiling of 2.5 hectares of occupation of forest land:



®

iv)  Gram Sabha as the final authority for approving the forest rights; and
V) Expansion of the definition of “Minor Forest Produce” to include

stones, slates, boulders, fuel wood, timber, minerals, etc.

4. The Ministry of Tribal Affairs is of the view that the above changes made by
the Joint Committqe, if accepted, would have far-reaching and adverse consequences
‘ for the forest dweiling STs. Each of these major amendments introduced by the JPC
will individually have deleterious impact on STs. The combined,impact of all these
changes wb_ﬁld be exponential in nature and would very likeiy perpetuate, rather than
undo the historical iﬁjﬁstice done to the forest dwelling Scheduled Tribes over the .
centuries, as was the original objective of the Bill as introduced.  The detailed
reasons why the recommendation of the JPC reiating to these 5 points cannot be
accepted are givén in the Annexures-I, II, ITL, IV and V. '

ek kg
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Annexure-]

'WHY NON-TRIBALS AND OTHER FOREST DWELLERS HAVE
BEEN KEPT OUT OF THE PURVIEW OF THE SCHEDULED
TRIBES (RECOGNITION OF FOREST RIGHTS) BILL, 2005

The non-tribals and other forest dwellers have been kept out of the purview of

the Bill for the following reasons:

>

The scheduled tribes have been living in forests 'for'generations and are in
occupation of forest land much before 25.10.1980.

The Scheduled Tribes are integral to the survival and sustainability of forest eco.
systems, ' including wildlife, and cannot survive in isolation. Such Inherent
oneness and relation/inter-dependence with nature is non-existent in case of
non-STs. :

There exists reas even under Article 14 of the Constitution to
treat the case of recognition of rights of STs and others separately.
a\

STs form the majority of the forest dwellers and as per estimates are more than
70%. ; : ol

The objective: of the Bill is to undo this historical injustice by recognizing
generations old habitat and occupation of STs on the forest land. There is no
historical injustice with non-STs who migrated much later.

Section 4(i) of the Bill provides for recognition and vesting of forest rights in the
FDSTs, wher . Scheduling is proof that the STs concerned
are original inhabitants of the area. This criterion would not be satisfied In the
case of non-tribals and other forest: dwellers who are not scheduled for the area.

The States having scheduled areas are required to protect the alienation of land
belonging to the scheduled tribes and check inward migration of non-tribals to
such scheduled areas. The recognition of rights of non-tribals and others in
occupation of forest lands in such scheduled areas would have an adverse
impact on the population mix in such scheduled areas.

Inclusion of the non-tribals and other forest dwellers within the purview of the

Bill for recognition of their forest rights may lead to a flurry of claims from all
such non-tribals, who are in any case vocal and vocifi

the scheduled tribes. Due to political dynamics at Gram Sabha level, this may
lead to a situation where the recognition of the rights of the scheduled tribes for

whom the Bill is concelved may lose focus.

The expansion of the Bill to include the non-tribals may also lead to the claims
from the illegal migrants from the neighbouring countries, who had encroached
forest fands or settled in the forests in the border States of the country,

- Particularly the North-Eastern States, for recognition and vesting of forest rights
" over forest lands under their occupation. =



> In case the rights of the non-ST forest dwellers are to be recognised, it should
be done through a separate, more rigorous process. The operation of the 1990
guidelines issued by M/o Environment & Forests for regularization of
encroachment is in any case not barred by the Bill and the same would continue

to apply to others.



II.

* Annexure-If

WHY CUT OFF DATE OF 25.10.1980,, AND NOT 13.12.2005 HE DATE
OF INTRODUCTION OF THE BILL IN - THE LOK' SABHA), FOR
RECOGNITION AND VESTING OF FORES RIGHTS

The Bill originally prepared by the Ministry had provided for the cut off date of
25.10.1980 or such other date as the Central Government may, by notification in
the Official Gazette, specify for recognition and vesting of forest rights under the
Act. 5 :

The Ministry of Environment & Forests were, however, not agreeable to keep the
cut off date open ended on the ground that they had filed an affidavit in the

Supreme Court clarifying that 25.10.1980 would be the cut off date for settlement . .

of rights of tribals and that the open ended date proposed in the Bill would be
against the interest of forest conservation.

On the insistence of the Ministry of Environment & Forests and as per the
decision taken in a "One Day Consultation Workshop" on 28.10.2005 with the
Wildlife Experts/Environmentalists and Experts on Tribal Rights, the flexibility in
the cut off date was removed. ;

The revision of the cut off date wil] 80 against the basic structure of the Bill.

Whether any relaxation advisable : The date could perhaps be changed to
13.12.1993, a period of 12 years prior to introduction of the Bill, as 12 years or so
is normally the period for recognition of adverse possession of Government land.



III.

Annexure-IIT

Why a ceiling of 2.5 becfams for occlipation of forest land per nuclear family
of forest dwelling Scheduled Tribe for recognition of forest rights instead of
area under actual occupation ; : s

The ceiling of 2.5 hectares has been provided to restrict land grabbing by elites
even within tribal communities,

Most State forest villages rules recognise this basic unit of land for subsistence on

forest lands, : ~

The Technical Support Gro
had considered that the ceiling of 2.5 hectares for occupation of forest land per

Whether any relaxation is possible; A higher unit, say 3.5 or 4.5 hectares, could
be considered. However a ceiling is absolutely essential, %
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Annexure-IV

WHY THE GRAM SABHA CANNOT BE DESIGNATED AS THE FINAL
AUTHORITY FOR APPROVING THEFOREST RIGHTS

As per the Bill, Gram Sabha has been designated as the competent authority to
initiate the process for determining the nature and extent of individual or
community forest rights or both by receiving claims, consolidating and verifying
them and preparing a delineatina% the area of each recommended claim for
exercise oF such rights. The Gram Sabha is required to c!)as_s a resolution to that

effect and forward the same to the Sub-Divisional Level Committee.

The Sub Divisional Level Commfttee shall examine the resolution passed by the
Gram Sabha and prepare. the. record of forest rights and forward it through the
Sub-Divisional Ofoécr to the District Level Conmmittee for a final decision.

The District Level Committee shall consider and finally approve the record of
forest rights prepared by the Sub-Divisional Level Committee."

The Bill also provides for a State Level Monitoring Committee to monitor the

rocess of recognition and vesting of forest rights. The Sub: Divisional Level
%onmn'ttee, the District Level Committee and the State Level Momtorinﬁ
Committee shall consist of officers of the Departments of Revenue, Forest an
Tribal Affairs of the State Government at the appropriate level. -

. The involvement of Gram Sabha; a democratic institution at the frass root level,

for initiating the process of recoglinon of forest 9r§ghts of individuals/community
is in tune with the. provisions of the PESA Act, 1996 and aims at empowering the
- local communities in management of their natural resources.

The preparation and finalisation of the record of forest rights on the basis of the
relevant records and the evidence produced are official functions, which need to
" be pBerformed by an official committée to ensure accountability. For this reason,

the Bill provides for inclusion of officers of the Departments of Revenue, Forest
and Tribal Affairs as members of these Committees. :

. The designation of the Gram Sabha as the final authority for recording the forest
rights, that too of every forest dweller, not only STs, would make it a ‘g'ee for all’
with possibility of claims being made over as much area of forest land as can be
occupied andaFroof of occupation fabricated to get it approved in the Gram Sabha.
Such approval is not likelﬁ to be difficult as the member himself/herself will be a
member of the Gram Sabha, and part of the decidin% authority. There are strong
possibilities of individuals supporting one another’s claims in the Gram Sabha, as

. oral evidence is acceptable.

The Gram Sabha requires .3 quorum for any decision and this is as low as 1/20™ jn
some States and upto 1/3" in other States. This would encourage dominance of
. entrenched interests and politicization of the functioning of tﬁc Gram Sabha,
which may push the claims of the Scheduled Tribes for recognition of their rights
in the background. .

_ Whether any relaxation is possible: The Sub-Divisional Level Committee and
_ the District Level Committee could include two tribal elected representatives from
- the Panchayat bodies (one male and one female)



- Annexure-V

WHY THE DEFINITION OF “MINOR FOREST PRODUCE?” CANNOT
BE EXPANDED TO INCLUDE STONES, SLATES, BOULDERS, FUEL
WOOD, TIMBER, MINERALS, ETC.

>

vVY

The inclusion of “stones, slates and boulders” in the definition of term
“Minor Forest Produce” is not desirable as it may be interpreted to include
minor and major minerals, like, granite, marble, etc. The intention is to
define Minor Forest Produce of plant origin over which the Scheduled
Tribes had traditional rights which are sought to be recognised and vested
aspertheBill. . - ¢

As per PESA Act, 1996, the prior recomméndation of the Gram Sabha or
the Panchayats for grant of prospecting licence, mining lease or concession
for exploitation by auction is required for minor minerals only.

It would also .n.ot,be desirabic to include timber as the forest rights as the
right to timber was never traditionally enjoyed by the STs. e

The fuel wood also cannot be defined as the Minor Forest Produce singe
fuel wood in the form of dead branches, etc. is permissible under Nistar
rights.

Whether any relaxation is possible: No.

10
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U.O. No.560/51/C/3/05-ES 11. 31,0ctober 2006

Qoﬂ?u{-«'{ vy Mu quy]a/
You may kindly recall earlier discussions regarding the JPC Report on

‘the Scheduled Tribes (Recognition of F orest Rights) Bill. A follow up
meeting was recently held by &c: with the Ministry Officials and Smt. Brinda

Karat, MPand Member , JPC.(The following points emerged:

On the issue of land. rights to non-tribal -forest dwel_lers, it could be
appropriate to consider a new Bill at a later date, after assessing the impact of
this particular enactment. :

Issues like the cut-off date, rights over minerals and timber and Gram
Sabha recommendations to be vetted by Sub Divisional and District
Committees prior to conferring land rights, were also discussed. However, it
was felt that these aspects formed the core of the proposed legislation and it is
not desirable to accept any dilution. ; '

A flexible view could be taken on increasing the ceiling limit-beyond 2.5
to 3.5 or 4 hectares only for STs. Increasing the area to 4 hectares or actual
possession whichever is lower, could be conceded..__) :

Against this background may I request you to kindly consider holding a
final meeting with the select members of the JPC on these issues, after which
a meeting of the GOM could be held to prepare the matter for consideration
by the Cabinet. This would facilitate the passage of the Bill in the forthcoming
Winter Session. :

The views of the Minister, Tribal Welfare which are at variance with this
is also enclosed for your information.

_ kif‘rmt':jwk,.

_ /\Y\ l Yours sincerely,
b &

/
__———1’7—
\? (Prithviraj Chavan)
\ Shri Pranab Mukherjee :
3" - Minister of External Affairs ey '
= South Block | 0 70 w(e

New Delhi 110001 ) e%él
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NOTE ON ACCEPTED POSITIONS OF GO\"ERNMENT ON TRIBAL AND
FOREST DWELLERS RIGHTS

Brinda Karat

The Government has made it known that it js against four of the crucial recommendations
made by the Joint Parliamentary Committee to strengthen the tribal Bill namely (1)

Not only are these recommendations in tune with the assurance given in the UPA
Government’s Common Minimum Programme namely “Eviction of tribal and other
forest dwelling communities from forest areas to be. discontinued.” (Section on
Scheduled castes and Scheduled tribes) but as argued in this note these recommendations
reflect the positions ‘taken by the Government: and the Ministry of Environment and
Forests from time to time as reflected in their circulars.

The year 1980 as cut-off year was first suggested by the Ministry of Environment and

Forests (MOEF) in a circular on 18-9-1990 which directed State Government to “ settle ~

disputed areas, convert forest villages - into' revenue villages and regularize pre-1980

eligible encroachments as a one time dispensation.” This regularization extended to all

forest dwellers tribal and non-tribal. Moreover no ceiling was put on regularization
of land. '

3. 74 lakh hectares of land was rcgulhrized for all forest dwellers without any ceiling in
eight States.

The Supreme Court on November 23 2001 banned" further regularization of
encroachments.. The court also made no differentiation between tribals and non-tribals.
However the MOEF intervened to protect tribal rights and through its circular dated 30-
10-2002 reiterated that the Supreme Court guidelines did not overrule the 1990 guidelines
for regularization of pre-1980 encroachments and regularization should continue,

On 3-2-2004 and 5-2-2004 the MOEF issued further circulars shifting the cut-off
year from 1980 to 1993, In extending the cut-off, again no differentiation was made
~ between tribals and traditional forest dwellers and no ceiling was put.

However once again the Supreme Court intervened and stayed the said circular on 23-2-
2004. The Court also directed Governments to clear all post-1980 encroachments which
was calculated at around 14. 85 lakh hectares.

Consequent to the various Supreme Court guidelines 1.52 lakh hectares of land was
cleared from encroachments, This led to great hardship as genuine forest dwellers
including tribals were also evicted. After the UPA Government €ame to power MOEF
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From the abbve_ the following points emerge:

3 The rights of non- tribal traditidnal forest dwellers have already been recognized
by Government at least until 1993.

2 3.75 lakh hectares has already been regularized for pre-1980 forest dwellers tribal
and non-tribal. :

3. The land so regularized has no ceiling but was done on an “as is where is” basis,

4. The cut-off year of 1980 has itself been shifted by Government to at least 1993
: which means that 1980 is not a sacrosanct date for the Government. :

5. Government has acknowledged difficulties in distinguishing between the different
sections occupying land. o

6. Government’s position.hiffers from that of the Supreme Court.

Thus the JPC recommendations on which the Government now has reservations actually
emanate from the positions taken earlier by the Government itself. Moreover to use the
Supreme Court orders as reason to keep 1980 as cut-off year is also untenable since
Government has already moved beyond that.. - .

JPC Recommendations:

(1) and (2) : The JPC recommendation to extend 1980 cut-off year till December 2005 is
not a blanket extension but limited only to tribals. Recognition of non-tribal forest
dweller rights is only pre-1980. . oyt -

What is the calculation of the amount of land.involved? According to statistics given to
Parliament at present 13.43 lakh hectares of land is identified as “encroached” post-1980.
It could be reasonably assumed that of this land, tribal held land would not be more than
half. This is an infinitesimal amount, lower even than one per cent of the total forest land
and a very small token to meet the grand aim of redressing historical injustice to tribals
that the Bill sets out to do. :

The JPC recommendation will enable Government to implement the Supreme
Court orders for post-1980 evictions for about half of the land encroached by non-
tribals, which the Government has not yet been able to do. But even assuming that the
amount of land held by tribals could be more than the estimate, a Bill to enhance tribal
rights €an not and should not become an instrument to evict tribals which is what is going
to happen, as past experience shows, if 1980 is kept as the cut-off year. There is little
documentation with tribals to prove occupation. Lakhs of tribals are being displaced from
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forest land due to various projects. Considering that in Just five years from 2001 to 2006
as much as 5.73 lakh hectares of land has been converted for “non-forestry” purposes by
Government (Expert Committee report to the Supreme Court) it would be extremely
unjust and unfair not to regularize tribal held forest land ;

For the first time a legal definition has been given through the JPC ;ecommehdation for
traditional forest dwellers, namely those who have lived in the forest for three
generations. This will prevent encroachments by commercial vested interess.

(3) As mentioned earlier there has been no ceiling put on 3.75 lakh hectares of land
already  regularized. To introduce a ceiling now would therefore - clearly be
discriminatory. It surely cannot be the Government intention'to take back any portion of
land already regularised. Secondly it is well known that tribal held land in the main is
dependent on rain, has low productivity and is usually dry, hilly, stony land. The average '
ceiling for dry land in different States is 21 acres, To put a ceiling of 2.5 hectares for -
tribals would be unjust. Thirdly the concept of “nuclear family” for tribals is problematic.
Property rights, customary laws and inheritance rights differ across the country for
different tribes. In many communities daughters have equal rights in property therefore
the term “nuclear” would have to be defined in terms of any “adult” son or daughter.
With this proviso .nstead of the Bill being one aimed at regularization of existing
occupation, it would ‘turn out to be a forest land distribution programme which is
certainly not the-intention of the Bill. Fourthly, to take away land in the name of ceiling
implementation that tribals have traditionally owned would lead to widespread protest
that would defeat the very purpose of the Bill. Since again, not much land is involved
there is no reason to insist on a ceiling. No fresh land is to be distributed only existing
occupation is to be regularized on an “as is where is” basis as was done earlier.

(4) As far as gram sabha issues are concerned much of the forest land comes under the
fifth and sixth schedule areas. Laws governing these areas have given substantial rights to
tribal communities and gram sabhas concerning a range of issues. Indeed representatives
from the north east have expressed concern that rights that they already enjoy over their
land should not be circumscribed by this Bill. Among the powers given to gram sabhas
under the Panchayat Extension to Scheduled Areas Act 1996 (PESA) is that of
identification of beneficiaries for Government programmes The JPC recommendation to
uphold the right to identify beneficiariesis in tune with this right. However there is a
clause included in the JPC recommendation which provides a role at the district level for
a committee comprising various Government department representatives as well as tribal
representatives etc. to examine any disputed claims. The JPC recommendation on rights
of gram sabhas give no new decision making rights but only reiterate rights already
legally recognized though perhaps not enjoyed. The UPA Government has expressed its
commitment to the processes of decentralization and should not take away the rights of
grand sabhas.



Government of India
Ministry of Tribal A ffairs

Brief Note on the Scheduled Tribes (Recognition of Forest Rights) Bill, 2005 for
the meeting of Minister of State in Prime Minister’s Office.

The Ministry of Tribal Affairs had introduced the Scheduled Tribes
(Recognition of Forest Rights) Bill, 2005 in the Lok Sabha on 13.12.2005 to
rc'pdgnise and vest the forest rights and occupatxzon in forest land ih forest dwelling
Scheduled Tribes who have been resxdmg m suéhv forcsts for generations but whose
ﬁght_s Couil:df ndt', be tecorded. -The Bill.?was, hOerVer,: referred to thé Joint Cbmmittee
of both the Ho'ﬁse_s of Parliament for examination. . The Joint Committee of
Pailiament, which examined the Bill introduced in the Lok Sabha on 13.12.2005, has
presented its report to the Lok Sabha on 23.5.2006, which was also lajd on the Table
of the Rajya Sébha on the same day. The Joint Committee has made several major
amendments to the Bill introduced in the Lok’ Sabha and reported a revised Bill titled
“The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest ;
Rights) Bill, 2006”. % '

2. In brief, the Joint Committee has inter alia —

()  expanded the scope of the Bill and brought within its purview the non-
tribals and other traditional forest dwellers also;

(1i) ‘extended the cut off date for recognition and vesting of forest rights
from 25.10.1980 to 13.12.2005 (the date of introduction of the Bill in
the Lok Sabha); : :

(i)  revised the ceiling of occupation of forest land for recognition of forest

occupation;
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the main draft Bill or whether some of the suggestions could be incorporated in «
Scheduled Tribes (Recognition of Forest Rights) Ruiles, 2005” to be notified a-li;t‘@
enactment of the Act for carrying out the provisions of the proposed Act. -
5 Shri D.P. Roy, Joint Secretary, Ministry of Rural Development, expressed
the view that the Ministry of Tribal Affairs -should have circulated” the
comments/suggestions received amongst the meinbers of the Group in advance for
examination. Shri M.S. Tariq, ALA, Ministry of !av; & Justice stated that it was for
the Administrative Ministry to see whether any changes were required in the draft
Bill on the basis of the comments/suggestions recaivad by it and thereafter the same
could be examined by the Ministry of Law & justice. It was explained that all
suggestions.received till 20.7.2005 have been meorporated and placed before the
TSG for their consideration. Shri S.R. Sankaran,Reid. Secretary, Ministry of Rural
Development, however, complimented the Minisiry of Tribal Affairs on the Bill and -
stated. that there were certain misconceptions abe.:t the proposed Act in the Media,"
which needed to be allayed and the same have veiy effectively been explained in the

note inviting comments. Dr. B.D, Sharma stated tiat specific issues could be placed
before TSG for consideration and could be taken up for discussion. Dr. Dhrupad

- Choudhary expressed that in view of the time constraint, broad common issues could

first be seen from the comments/suggestions: aiid - considered by the TSG. He

- mentioned that a number of meetings have been held in the North-Eastern part of the
- country on the subject and one of the concems Taised therein was as to how the Bill

was going to_deal with the situation in the North-East where there were no Gram
Sabhas. Shri Sanjay Upadhyay suggested that some kind of profiling needed to be
done for according weightage to the respondents and sweeping remarks/comments
needed to be discounted. Ms. Vandana Shiva felt-that there were three main issues,
which needed to be considered, viz, compil"éﬁon/analysis of issues raised,
jurisdictional matters, and the comments/suggestions made in the various .
workshops/meetings, etc. held on the Bill. Shri Pradip Prabhu, however, suggested

that the Members of TSG could break up in Sub &roups of 3-4 members, and each

- group could examine the comments/suggestions cornpiled by the Ministry. The

TSG decided. to accept this suggestion.

The Secretary(TA) also jbined the meéﬁng of the TSG. While again

“welcoming the members, Secretary(TA) expressed -happiness over the enthusiast

response received from all stakeholders. She réquested members to examine the

- comments with -all seriousness so that a powerfal and succinct piece of legislation

striking a fine balance between the environ_r,ne;{t"fand the tribals could be brought
forward before the Parliament. s :

g, It was decided that the Sub Groups could ’Ca.fééoxise various comments as

“General Positive (G +)”, “General Negative (G -), 4nd thereafter on examination

- of “Specific Regdmmendaﬁons (SR)”; suggest whether “Changes are Required in
- the Law/or Rules (SL/SR)” or “Change Not Required (CNR)”. In case Sub Groups
. suggest changes, it may be specified whether changes are required in the main Bill
or to be incorporated in the Rules to be framed afier enactment of the Bill. The

following Sub Groups were accordingly formed: -

Sub Group-I - comprising of Ms. Vandana’ Shiva, Dr. B.D. Sharma and Sh.

Sanjay Upadhyay for considering the comments/suggestions from
S.No.1 to 34. :




Sub Grows-Il-.  comprising"of Shri S.R. Sankaran, Ms. Machu Sarin and Dr.
ek ke irInad Choudhury for considering the comments/suggestions
from S.No.35 to 59.

Sub Grouz-Il - comprising of Shri Pradeep Prabhu, Shri D.p. Roy, JS(Rurai
* . Development) and Shri Prashanto Senm;Advoc:te for considering
the comments/suggestions from S.No.6G 1o 59 aad from S.No.128

t0 5634. RO :

Sub Group-IV - comprising of Shri Kush Verma, ED(TRIFEDY}, Shri M.S. Tarig,
j - - ALA, Ministry of Law & Justice and Shri C.A. Tirkey, SRO,
Planning Corzmission for considering the cominents/suggestions
from S.No.91 to 127. :

validated bithe«: Ministry of Law and Justice, is constitutional and flows from the

~ basic tenets of ilie Constitution,

) e Theés_aidfdraft Bill is not required.

In view-‘of the various-circulars and “orders issued by the Ministry of

Environment & Forests on similar subject, but not entirely meeting the intent and

spirit of this B#i, a number of suggestions by Forest Officers concluded that the
proposed RBill is only a logical culmination of the process commenced by the M/o
E&F for the sutlement of bonafide claims of forest dwelling STs in.1990s. The
Draft Bill only provides for a robust legal framework and sanctitv to the on-going
administratve «forts of the M/o E&F in this direction. 1t was further felt by the

TSG that this Eij is a long-overdue legal frame to give sanctity to a consistent view

__3...



taken. by the Government on the central theme: of integrating forest dwelling
living in and around forests into every aspect of mtanagement of forests.

3] The said Draft Bill is anti-environment;;iné‘.anﬁ-forest and wild life.

It was felt by the TSG that the said Draft Biil is not anti-environment. As

stated at point 2 above, the draft Bill only seeks to provide a legislative frame to the
. existing policy framework of the Ministry of Environment & Forests. Numerous
provisions in the Draft Bjll point out that the Bill, while recognizing and vesting
forest rights, is conscious of the bio-diversity needs of the region and such forest
rights include the responsibility of protection, .cor servation and regeneration of
forests. It has been further mandated under the; proposed law that no activity shall
- be carried out that adversely affects wild-life, inrests and the bio-diversity in the -
area, including clearing of forest land or tree. Fhe holder of any forest right is also -
duty bound to protect the catchments areas, water sources and other ecologically
. sensitive areas. The right holder is further duiy ‘bgund to report any activity that
" adversely affects the wild life, forests and. the bio-diversity to both the Gram Sabha
and to the forest authorities. .In addition to the above, it has specifically been
provided that apart from the recognition and vesting'of forest right, the provision of
this Act shall be in addition to and not in derogaiton of the provisions of any other
law for the time being in force. Such other laws would invariably include the
Wildlife (Protection) Act, The Bio-diversity Act, The Forest (Conservation) Act,
The Indian Forest Act, The SCs/STs Atrocities Act, The Protection of Human nghts_
Act and other relevant legislations. It was thus feJt that the Draft Bill is not anti-

+ forests but mandates adequate safeguards that protéct the environment in and around
such recognized and vested forest rights. The proposed Bill only seeks to provide a
- human face to the conservation regime by undeing the historical injustice to the
. forest dwelling STs who are integral to the very survival and sustainability of forest
. eco-system. . i :

- 4, Any Legislation ‘on “forest” is within the exclusive purview of M/o E&F
as per-Allocation of Buisiness Rules; hence M/o TA is not authorized to
enact the Bill. MR

The objective of the proposed Bill is not tc violate or transgress into the
mandate or domain of Ministry of Environmznt & Forests. The Bill simply
- Proposes to correct a historical wrong of non-recpgrition of forest rights of tribal
- communities. The subject of the proposed Bill is:not:merely forests but forest-tribal
.. interface, including rights of tribals existing even before the. reservation process
- under forest laws. In'any case, itis the prerogative; of the Government to assign any
. subject to any Ministry and the Government has. mandated the Ministry of Tribal
Affairs to formulate the proposed Bill to redress the historical injustice done to tribal
communities and for clear assertion of their legal rights on land. The TSG decided

to request the Government fqr early legislation cni the subject. '

i Land is a State subject and hence the Ceniral Government through the
" M/o TA is not competent to legislate o land.

1t was felt by the TSG that the issue athand is not a restricted understanding
- of “land” but of “forest land”. Forest (which includes forest land) is a concurrent -
subject and hence both the Central and State Govts. are competent to legislate upon
. the same. Hence any such suggestion was duly rcjectgad by the TSG.

~-4L-



6. Tteszid Bill would vesult in distribution of land. \

The TSG unanimously rejected the stand and reiterated that the draft Bill
does not at any stage propose to distribute the land. The iimited ¢ bjective of the bill
is to recognizeiand vest forest rights, as enumerated in the drafi Bill, in the forest
dwelling STs where they are scheduled. The draft bill does not envisage at any
stage distribu‘ion of forest lands. The Bill also does not cover the entire 8.2% ST
population. The Bill in actuality will benefit the tribal population only on “as is
where is basis” and the guideliues of the Ministry of Environm :nt & Forests also
provide for such recognition without any ceiling of 2.5 hectares. '

7. Tké said Bill should grant community ownership and not individual
' ownership. '

8. The said Bill regularises the encroachments.

It was felt by the TSG that the proposed Bill is aimed at recognizing and
vesting of forsst rights to genuine occupants of forest land who have existed prior to
the relevant process and whose bonafide right of such occupafion could not be

recorded ‘n the settlement process. Further, the nature of evicence that may be
adduced to verify bona fide claims, would be expanded in the Rules to be drafted

regularizing encroachmeént but recognition of genuine occupants of forest land and
their bona dlaw.zights of such occupation. In any case, this exercise is intended to be
one time exereise and not an ongoing one.

9 The said Draft Bill covers the STs and not other forest dwelling.
communities.

The p;'c})osed Bill covers the STs because it is the forest dwelling STs who
have been tesidling there for generations and who are integral tc the very survival

and sustainal:¥ity of the forest eco-system, including wildlife, but whose rights
.could not be tecorded on the forest land under their occupation, -

10.  Th dxhft Bill should exciude national parks and sanctuaries.

The TSG strongly endorsed the view that the Protected Areas should not be
excluded from the purview of the Bill. No protected areas would be put to risk by
the proposéd Bill. The existence and dependence of tribal communities is embedded
in the Natisnas Forest Policy, 1988 and even the Wildlife Act. A detailed procedure
of settlement o5 rights is laid down in both National Parks and Sanctuaries. Hence,

~ the TSG felt t:at the Draft Bill seeks to recognize and vestrights ‘r. Protected Areas

of all descriptions with a view to ensure that right holders enjoy the entitlements of |
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compensation and rghabilitziﬁpn'whehever extinguishments of rfghts is deem ;
necessary on the legal principle that every right provides a remedy.

11.  The STs Bill and the draft Bill on conferring ownership of MFpP by the

y very li :
M/o E&F’s model Bill does not define the term ‘minor forest produce’

- comprehensively, does not straightaway confer tﬁ§ cwnership rights of minor forest

- produce and simply provides guidelines to the States and there is no compulsion for

the State Governments to come out with State; Acts; excludes national parks and
sanctuaries, does not confer_ownership of MF2.on all the tribals but restricts the

. forest dependent community to include a few peapde constituting themselves as JFM

number of bona fide forest rights in a forest land and is not limited -to MFP.
Additionally, another Central Legislation, The Frovisions of Panchayats (Extension

12. The Central Act such as the proposed Bill has no power to grant powers
to the Gram Sabha, ' S o s :

It was-felt by. the: TSG that the Central‘_'Goi/_erriment was well within its

- Powers to assign any agency, including the Gram Sabha’ functions ag proposed in
... this Bill, for smooth implementation of the Act. - : :

‘; 13.  The pProposed draft Bilj overrides the p%ua'txes under the Wild Life Act.

 right is in addition to and not in lieu of the Previsions in the Wildlife Act. The

Section relating to penalties in the proposed dra’ﬁ;Bi}.l IS more in the nature of the
safeguards for abuse of forest rights rather than & provision to override the Wildlife
It was thus felt by the TSG that this-fear is misplaced.

14.  The cutof date may beé changed from the ‘prjesent 25.10.1980 to any date
5o decided by the Central Governx_nent"fmm time to time.

- and 1easoned explanations and the unique circumstances that may arise because of



which such datf‘ needs to change. ‘It was thus felt by the TSG that no change in the
said clause 1S: necessary

2 S HRER(0) 1) whlch date the nuclear family needs to be assessed for the purpose of

this draft Bill.

It was Lnammously felt by the TSG that the date of identifying the nuclear

family should be the date on which the proposed Bill is passed.

8. The Sub-Groups, thereafter, presented their reports and the suggestions made
by therh in respect of all the itaportant comments, and especialiy the ones, which
were critical of the Bill, were dlscussed by the entire TSG. After going through each
of the sugqeshons carefully, decisions were taken regarding the suggestlons which
needed to .be:accepted for incorporating changes in the Bill or in the Rules to be
notified laier.. ‘The following table gives the summary of the recommendations:-

Group,. | Comments Nature of comments
o examined | G+ | G- SR CNR
Group-I ~* Litor 34 12 SR=5. 12
Members: il
Ms. Vandana Shiva " SL=1 change
Dr. BD Sharma suggested by 17
Sh.Sanjay Upadhyay | persons
s el £ Total persons: 22
GroupeIF- 35-59 - 11 SR=13- 11
Members:.: g
Sh. SR Sankar:m ‘ 1 SL=1
Ms Madhu Sareen : Total Persori: 14
Sh. Dhrupz_ld
Chaudhry ~ , I
Group-IIL. - - - " 60-90 1 29 SL=1 - 30
Members: - ... ande—-sf Total persons:1
Sh. Pradip Prabhu, | 128-5634 | 3927 2 _SR=28 3929
| Sh. DP Roy, - ' s Total persons: 1578 |
| Sh. Prashanta Sen ' ‘ :
Group-IV' - 91-127 1 34 SL=1 - 35
Members: - ‘
Sh. Kush Verga, | SR=4 char'ses
Sh. MS Thrig; ' : . suggested by 2
Sh. CA Tizkey . : ~ persons .
: i s - - . | Total persoas: 2
. 'Total : 3929 88 SR=50; SL=4 4017
: Total persons: 1617

‘G+ : General wmménts in favour of the Bill

G- > General comments against the Bill ; : ot
SR/SL: Substartive comments requiring changes in Bill (SL) or in Rules (SR)
CNR: Chaiige rot required

9. It vras ecided that there were no substannve changes as pet the rationale and

the spirit of the'Bill that the tenurial insecurity of the forest dwelling STs needed to
be addressed dnd the forest nghts as deﬁned in the Bill needed tu be conferred to

“’?/ '



Upadhyay to give effect to the decisions of the TSG by making necessary
amendments in the proposed Act on'the basis’ of the fecommendations. It wag

Secretary(TA) expressed sincere thanks to ali.tﬁe‘members of the TSG for their
active participation in the deliberations and to each of the Sub-Groups for. minutely
going through the comments. e el s

10. The meeting of the TSG ended with thanks to the Chair.
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' (DRAET- Not To Be Quoted)
'THE SCHEDULED TRIBES (RECOGNITION OF FOREST RIGHTS) BILL 2005
Preamble

Act to recognise and vest the forest rights and occupatlon in forest land of forest—dwelhng-Scheduled
bes who have been residing there for generations but whose rights could not be recorded; to provide for a.
framework for recordmg-thc-forest rights so vested and the nature of evidence that may be adduced for such
recognition and vestmg in respect of forestland and their habitat.

The. rights so recognized shall include responsibility and authority for sustainable use, biodiversity
conservation and maintenance of ecological balance and-thereby the Act seeks to strengthen the conservation
regime while ensuring livelihood and food security of the forest dwelling Scheduled Tribes

This Act has become necessary because many of these forest rights on ancestral lands and their habitat were
not adequately recognized in the consolidation of state forests during the colonial period as well as in
independent India resulting in historical injustice to the forest dwelling Scheduled Tribes who are integral to
the very survival and sustainability of the forest ecosystems.

The Act also seeks to address the long standmg msecurlty of tenurial and access rights of forest dwelling
Scheduled Tribes

Chapter-I
Preliminary

1 (1) This Act may be called The Scheduled Tiibés (Recognition of Forest Rights) Bill 2005

(2) Itextends to the whole of India except the State of Jammu and Kashmir

(3) [t shall come into force on such dates as the Central Government may, by notification in the Official
Gazette, appoint.

-"Chapter II
beﬁnitions
2 (1) In this Act, unless th'é: context otherwise requires:

a) "-“Competent Authority”"includes the Gram Sabha, Sub Divisional Level Committee, District Level
Committee and all Appellate authorities under Chapter IV of this Act.

b) “Forest dwelling Scheduled Tribes” are those individuals and /or communities of Scheduled Tribes
who primarily reside in and around forests and includes Scheduled Tribes pastoralist communities
and who depend on the forests and/or forest lands for bonafide livelihood needs.

¢) “Forest land’ mearis Jand of any description falling within the legal definition of forest and forest
land and includes unclassed forests, existing, proposed and deemed, protected forests, reserved
forests, sanctuaries and national parks.

d) “Forest Rights” mean secure individual and/or community tenure and/or ownership rights of forest
dwelling Scheduled Tribes over forestland and their habitat as enumerated in Section 3(6) of this
Act.

e) “Forest villages” mean such settlements whlch have been established inside the forests by the forest
department for forestry operations or which were converted into forest villages through the forest
reservation process and includes forest settlement villages, fixed demand holdings, all types of
taungya settlements and by whatever other name called for such villages. It further includes lands
for cultivation and other uses, penmitted by the forest departments.

f) “Gram Sabha™ means village assembly, which shall consist of all adult members of a v1llage
whose names are included in the electoral rolls for the Panchayat at the village level. For North
Eastern States where there are no Panchayats , Gram Sabha would mean traditional village

~ institutions.
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inor Forest Produce” means all non;timber forest produce of plant origin including bamboo,
sh wood, stumps, cane, tussar, cocoons, honey, wax, 1ac, tendu or kendu leaves, medicinal plants
d herbs, roots, tubers and their like, which are used by the Scheduled Tribes and forest dwellers
“for their bonafide and livelihood needs, ; §k ;
“Nodal agency” means the Ministry of Tribal Affairs, or any other designated agency appointed on
their behalf.
i) “Pattas, Leases and Grants” includes temporary or permanent leases or grants by whatever name
~called'on forest and. forest land granted by any state department or local authority to forest dwelling
Scheduled Tribes. :
Jj) “State Monitoring Committee” is 2 Committee as defined under Section 4(4) of this Act
k) “Village” shall mean as defined under the Provisions of Panchayats (Extension to the Scheduled
Areas) Act ,1996 for schedule V areas and under the respective State Panchayat Acts for areas other
-~ than Scheduled Areas. It may further include forest villages, old habitation/settlements and
unsurveyed villages, whether notified 6r not. For North Eastern States where there are no
Panchayats , village would mean traditional village by whatever name called.

(2) Any reference in this Act to any enactment or any provision thereof shall, in relation to an area in
which such enactment or such provision is not in force, be construed as a reference to the
corresponding law, if any, in force in that area.

Chapter-III
Rights of Forest Dwelling Scheduled Tribe

3 (1) Notwithstanding anything contained in any other law for the time being in force, the Central
Government hereby recognises and vests Forest Rights to forest dwelling Scheduled Tribes where
they are scheduled, in respect of forest land and their habitat including minor forest produce in the

manner prescribed under the Rules. - - s
3(2)  No forest dwelling Scheduled Tribes shall be evicted or removed from forest land under-their
- occupation till the recognition and verification procedure is complete as prescribed undet the Rules.

3(3)  Incase any forest right so vested is disputed by any state department or local authority, the
Competent Authority shall mandatorily consider the records prepared at the time of scheduling.an
area, and while scheduling the tribe along with evidence enumerated in Section 5( 1) and then pass a
= reasoned order before denying the individual and/or community right.

3 (4) Such forest rights would include rights of forest dwelling Scheduled Tribes to

a) forest land under their occupation for habitation or for self cultivation for livelihood needs
and/or : =

b) rights such as nistar by whatever name called and /or uses in erstwhile princely states,

. Zamindari or such intermediary regimes, and/or

¢) access to and ownership of minor forest produce, and/or '

d) other use rights or entitlements such as grazing (both settled and transhumant) and traditional
seasonal rescurce access of nomadic /pastoralist/ communites, fishing and/or :

e) habitat and habitation for Primitive Tribal Groups/ pre agricultural communities

f) disputed lands where claims are disputed under any nomenclature in.any State and/or -

g) conversion of Pattas or leases or grants issued by any local authority or any State department on
forest lands to titles, and/or ;

h) conversion of Forest villages into revenue villages and includes those where process of -
conversion into revenue village is not complete and/or AN e e ; ;

i) settlement of old habitation and unsurveyed villages, whether notified or not and/or ;

J) access bio diversity and community right to intellectual and traditional knowledge related to
forest biodiversity and cultural diversity and/or '

k) right to protect. regenerate and /or conserve or manage any community forest resource which
they have been traditionally protecting and conserving, including the authority to impose
penalties on such persons who contravene the rules of conservation laid down by the
community and/or
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A

“rights which are already recognized under various stateor Autonomous District Council or
‘Autonomous Regional Council laws or which are accepted under traditional and customary law
in the North Eastern States and /or

.m) any other traditional right not listed above excluding hunting.

Provided however that such forest rights under Section 3 are exercised for bonafide livelihood needs
and not for exclusive commercial purposes.

Provided further that the rights to forest land in no case would exceed 2.5 ha per nuclear family of
the forest dwelling Scheduled Tribe

Provided further that such rights so recognized would include. the responsibility of protection,

‘conservation and regeneration of forests.

3 (5) Such vested forest rights under this Act shall be heritable but not alienable or transferable.

3(6) The forest rights so vested or fecognized in respect of land where a title is vested or recognized
shall be registered jointly in the name of the husband and wife.

3 (7) Duties of Forest Right Holder- Whoever, under Sectlon 3(1) is a forest right holder shall ensure
that interalia:

a)

by
c)

d)

)

4(2)

A(:

)

save as those activities that are permitted under the terms of such rights no activity shall be carried
out that adversely affects the wild life,forest and the biodiversity in the local area including clearing
of forest land or trees which have grown naturally on that land for any non-forestry purposes
including reaffoerstation.

catchment areas, water sources and other ecologlcally sensitive areas are adequately protected.

their habitat is preserved from any form of destructive practices affecting their. cultural and natural
heritage. 35,

any activity that adversely affects the wild life, forest and the biodiversity is intimated to the Gram -
Sabha and/or the forest authorities.

appropriate measures are taken in the. Gram Sabha to regulate access to community forest resource
and stop any activity which adversely affects the wild life, forest and the biodiversity. S

CHAPTER IV
Authorities and their Functions under the Act
(i) The Gram Sabha shall be the authority for recognition and vesting of such rights to forest’

dwelling Scheduled Tribes.
ii) The Gram Sabha shall regulate access to the community forest resources. -

(i) Sub Divisional Level Committee — There shall be a-Sub Divisional Level Committee as -
prescribed under the Rules under this Act. :

~(ii) The Sub Divisional Level Committee shall be the authority for hearing appeals from any forest

dwellmo Scheduled Tribe aggrieved by the resolution of the Gram Sabha.

District Level Committee-

“"(i) There shall be g District Level Committee as prescribed-under the Rules under this Act.

(ii) The District Level Committee shall be the final appellate authority under this Act.
(iii) The District Level Committee shall consider the record of forest rights prepared by the Sub
Divisional Level Committee for final approval:

State Level Monitoring Committee-

i) There shall be a State Level Monitoring Committee as prescribed by Rules under this Act.
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¢ State Level Monitoring Committee shall examine the record of recognized and vested rights <. -,
tted by the District Level Committee and conduct periodic. inquiry into the process of

ition and vesting through random selection of sites. : i
1) The State Level Monitoring Committee shall submit periodic report to the Nodal -Agency alohg;-.-
ith their recommendations for appropriate action. ;

CHAPTER V
Offencé under the Act
.6._ Penalty for contravention of the Provisions of the Act- ,

6( 1) If any forest right holder. or any other person
i) contravenes or abets the contravention any of the provisions of Section 3 or
ii) who commits a breach of any of the conditions of the forest right so vested or recognized under this
Act, or '
iii) who engages in unsustainable use or
iv) who destroys wildlife, forests or any other aspect of biodiversity or
v) who fells trees for any commercial purpose
shall be guilty of an offence against this Act and be punished with a fine as decided by the Gram Sabh
and /or District Level Committee and/or in case of offence committed more than once, their forest right be
de recognized after a due process followed by the District Level Committee on the recommendation of

the Gram Sabha..

6(2) Offences by Government or Authorities under this Act- Where any competent authority or
officers/members of such authority do not follow the due process prescribed under this Act and Rules
made there under he/she shall be deemed to be guilty of an offence under this Act and shall be liable to
be proceeded against and punished with a fine of five thousand rupees and /or imprisonment upto thirty.

days. 5

Provided that nothing contained in this sub-section shall render the authority or head of the department
or any person referred to as above liable to any punishment if he proves that the offence was committed
without his knowledge or that he exercised all due diligence to prevent the commission of such offence.

6( 3) Cognisance of Offerice- No court shall take cognizance of any offence under Section 6 (2) of this Act
Unless any forest dwelling Scheduled Tribe in case of dispute relating to a resolution of a Gram Sabha
or the Gram Sabha through a resolution against any higher competent authority gives a notice of not
less than sixty days to the State Monitoring Committee and the State Monitoring Committee has not

proceeded against such Authority.
I CHAPTER VI

Miscellaneous

7. Officers to be public servants
Every adthority referred to in Chapter [V including the chairperson, members, member-secretary and other

officers referred to in the same Chapter and every other officer exercising any of the powers conferred by
this Act shall be deemed to be a public servant within the meaning of section 21 of the Indian Penal Code

(45 of 1860).
8. Protection of action taken in good faith

(1) No suit, prosecution or other legal proceeding shall lie against any officer or other employee of the
Central Government or the State Government for anything which is in good faith done or intended
to be done undear this Act.

(2) No suit or other legal proceeding shall lie against the Central Government or the State
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of Tribal Affairs is not authorized to enact the Bill, Land is a. State subject and
Ministry of Tribal Affairs is not competent to legislate on land, the. Bill would result
in distribution of land, etc. These issues were addressed by the TSG and it was
decided that, barring a few changes in the proposed Bill, no substantive changes
2 were required as per the rationale and spirit of the Bill that the tenurial msecurity of
the forest dwelling STs needed to be addressed and the forest rights as defined in the
Bill needed to be conferred to undo the historical injustice. The TSG also prepared a
revised draft “The Scheduled Tribes-(Recognition of Forest Rights) Bill, 2005, on
the basis of the suggestions/comments received from various stakeholders. The TSG
further decided that whatever other changes were required, the same would be
incorporated in the draft “The Scheduled Tribes (Recognition of Forest Rights)
Rules, 20057, to be notified after the enactment of the Act.

6. A copy of the minutes of the meeting of the TSG held on 21.7.2005 is at
Annexure-IIl. The draft “Scheduled Tribes (Recoguition of Forest Rights) Bill;
20057, as revised by the TSG on the basis of the sugossi + ' smments received
from various stakeholders, is also appended at Annexure-1V. iie Ministry is now
taking further action to finalise the Bill in consultation with the Ministry of Law &
Justice, etc. , :

7. PMO may kindly see for information and further directions so that the Bill
could be tabled for introduction during the current session of the Parliament.

8.  _This issues with the approval of Hon’ble MTA & DONER. s

40

C (P.K. Varma)
Deputy Secretary

Prime Minister’s Office (Sh R.Gopalakrishnan_ JS to PM) South Block. New Delhi >
Ministry of Tribal Affairs’ U.0O.No.1 7014/4/2005-S&M(Pt.) .dated 8.8.2005.
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Govemment of India
Ministry of Tribal Affairs

Subject: The Scheduled Tribes (Recognition of Forest Rights) Bill, 2005

¥ dkkk

5 :
Reference PMO’s I.D. Note No.560/51/C/3/05-ES.1I dated 17, 5.2005 on the
above subject. e

2 As desired by the PMO, this Ministry had posted the draft version of “The
Scheduled Tribes (Recognition of Forest Rights) Bill, 2005 on the website of the
Ministry (www.tribal. nic.in), along with a note containing the background of the
case, the existing legislative/policy frame of the Ministry of Environment & Forests
on the subject, the main features of the proposed Bill and checks and balances

3 This Ministry had received a overwhelming response from the

individuals/organizations from all over the country and ‘as many as 5634
individuals/organizations had sent their comments/suggestions upto 20.7.2005,
either supporting the Bill or opposing the same. The comments/suggestjons

received were compiled and placed before the Technical Support Group constituted

iy The numerous suggestions that had come from a varied sections of society

on the draft Bill were considered by four Sub Groups of TSG - Sub Group-I
comprising of Ms. Vandana Shiva, Dr. B.D. Sharma and Sh. Sanjay Upadhyay, Sub
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Shri S.R. Sankaran, Retd. Secretary - Spacial Invitee : ¢
Ministry of Rural Development :

Dr. S.M. Sirajuddin, Deputy Advisor, Planniné Commission
Shri A. Kachhap, Dy. Advisor(TD), Planning Commissi.on
Shri C.A. Tirkey, SRb, Planning Commission

Shri 8. Chatterjee, JS, Ministry of Tribal Affairs

Shri Rajeev Kumar, JS, Ministry of Tribal Affairs

Dr. R.M. Dubey, Director, Ministry of Ttibal Affairs

Shri P.K. Varma, DS, Ministry of Tribal zfxffaix's

Shri Pradeep Kumar, US, Ministry of TﬁE xi J\Lﬁ’airs
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Government of India_
Ministry of Tribal Affair_s

Tz . 26%

New Delhi, December, 2006

The Secretary General,
Lok Sabha,
New Delhi.

I give ‘notice of my intention, to move the following amendments after the

adoption of the motion that the Scheduled Tribes and Other Traditional Forest Dwellers

(Recognition of Forest Rights) Bill, 2006 as reported by the Joint Committee be taken

into consideration, namely :-

S. No.

Text of amendments

Clause No.

Page 2, for lines 9 (o 1') substitute “(b) “critical
wildlife habitat” means such.areas of National
Parks and Sanctuaries wheie it has been
specifically and clearly established, case by case,
on the basis of scientific and objective criteria, that
such areas are required to be kept as inviolate for
the purposes of wildlife conservation as may be
determined and notified by the ' Central
Government in the Ministry of Environment and
Forests after open process of consultation by an

Expert Committee, which includes experts from

the locality appointed by that Government wherein

Clause 2( b) e
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The Scheduled Tribes and Other Traditional Forest Dwellers
(Recognition of Forest Rights) Bill, 2006, as reported by Joint
Committee, with amendments, was passed by the Lok Sabha today. A
notice to the Secretary General, Rajya Sabha for consideration and
passing of the Bill, as passed by the Lok Sabha, has alsd been issued.

! 2 It may be stated that the Scheduled Tribes (Recognition of Forest

il Rights) Bill, 2005 mtroduced in the Lok Sabha on 13.12.2005, had

Lok \‘t *5: contained a financial'memorandum as sub-clause (a) of clause 2 of the
: said Bill had provided for appointment of an officer or authority as

competent authority to deal with disputes relating to forest rights, thereby

involving certain expenditure. The Joint Committee, while reporting the

} revised Scheduled Tribes and Other Traditional Forest Dwellers

v Bl (Recognition of Forest Rights) Bill, 2006, has deleted this clause. The

e said Bill has been passed by the Lok Sabha accordingly. There 1s no
involvement of any expenditure now on this account.

3 The matter was discussed with the Legislative Officer in the Bill

Office of the Rajya Sabha Secretariat, who informed that a letter on the
above lines is required to be sent from the Hon’ble MTA to the Secretary

General, Rajya Sabha Secretariat, before the Bill is taken up for
consideration and passing by the Rajya Sabha.

s ° ; e ;

v | st 4. A draft letter from Hon’ble MTA to the Secretary General, Rajya

o g : Sabha Secretariat is accordingly put up for approval.

@ " e

N B (P.—K. Varma)

il :

= g(:),({,@ ' Consultant

,',\%‘, i “‘,‘ 2 i ) 9 15.12.2006
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